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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

CITY OF NEW ROCHELLE
Index No. 54190/2016
Plaintiff,
- against -
NOTICE OF MOTION
FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA
ROCCA & SONS, INC. a.k.a. F. LAROCCA & SONS, INC.  Return Date: July 18, 2022
and FMLR REALTY MANAGEMENT LLC.,

Assigned Justice: Hon.
Defendants. William J. Giacomo, J.S.C.

PLEASE TAKE NOTICE THAT, UPON THE ANNEXED Affirmation in Support by
Peter A. Meisels, affirmed the 31% of May, 2022, and the exhibits annexed thereto, the statement
of material undisputed facts submitted pursuant to Uniform Rule 202.8-g and the accompanying
memorandum of law, as well as all the pleadings and proceedings heretofore had herein, the City
of New Rochelle (“the City”) will move this Court, at the Westchester County Courthouse
located at 111 Martin Luther King Blvd., White Plains, New York, 10601, on July 18, 2022 at
9:30 a.m., or as soon thereafter as counsel can be heard, for an

ORDER, (1) pursuant to CPLR 3025 permitting the City to amend its reply to the
Defendants’ counterclaims to assert the defenses of statute of limitations, failure to comply with
notice of claim requirements, and laches; and (2) pursuant to CPLR 3212, granting summary
judgment in favor of the City, on the City’s claims for trespass, negligence, and public nuisances
and dismissing the Defendants’ counterclaims, ordering the removal of the encroachment onto
City property, enjoining Defendants from further encroachment, and imposing statutory penalties

pursuant to New Rochelle City Code § 111-40 of at least $7,500 plus $50 for each day the
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encroachment has not been remedied, and granting such other, further and different relief as this
Court deems just and proper.

PLEASE TAKE FURTHER NOTICE that, pursuant to the Trial Readiness Referee
Report & Order issued in this matter on March 11, 2022, opposition papers must be served via
NYSCEF within 30 days of service of motion papers; and reply papers, if any, must be served
via NYSCEF within 10 days following service of any opposition papers.

Dated: White Plains, New York
May 31, 2022

WILSON, ELSER, MOSKOWITZ
EDELMAN & DICKER LLP
Attorneys for Plaintiff

]2/// 2

Peter A. Meisels

Eliza M. Scheibel

1133 Westchester Avenue
White Plains, NY 10604
(914) 323-7000

Our File No. 07367.00101

TO:

Katherine H. Zalantis

Silverberg Zalantis LLC

120 White Plains Road, Suite 305
Tarrytown, NY 10591

(914) 682-0707
zalantis@szlawfirm.net

Christie Kimberly Tomm-Addona
Silverberg Zalantis LLC

120 White Plains Road Suite 305,
Tarrytown, NY 10591
914-682-0707
addona@szlawfirm.net
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

CITY OF NEW ROCHELLE
Index No. 54190/2016
Plaintiff,
- against -
FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA
ROCCA & SONS, INC. a.k.a. F. LAROCCA & SONS, INC.
and FMLR REALTY MANAGEMENT LLC,,

Defendants.

PLAINTIFF’'S STATEMENT OF MATERIAL FACTS PURSUANT TO
22 NYCRR 202.8-g

1. Defendants Flavio LaRocca and Maria LaRocca are the owners of several
businesses in New Rochelle. They are the only two members of FMLR Realty Management
LLC. Ex. 7 (Flavio Dep.) at 12:22-13:8; Ex. 19 (Interrogatory Responses) at p. 7, No. 5; Ex. 22
(Maria LaRocca Dep.) at 15:23-17:10.1 They are also the owners of LaRocca & Sons, Inc. a.k.a.
F. LaRocca & Sons, Inc. (hereinafter, “LaRocca Inc.”), a company that performs landscaping
and masonry construction for residential and light commercial properties. Ex. 7 (Flavio Dep.) at
15:11-23; Ex. 19 (Interrogatory Responses) at p. 7, No. 5; Ex. 22 (Maria LaRocca Dep.) at
14:17-15:7. Flavio LaRocca is the President of LaRocca Inc., and Maria LaRocca is the Vice
President of LaRocca Inc. Ex. 19 (Interrogatory Responses) at p. 7, No. 5.

2. LaRocca Inc. has a primary place of business of 71 Potter Avenue, New Rochelle.
Ex. 22 (Maria LaRocca Dep.) at 15:13-16. Maria LaRocca manages the office of LaRocca Inc.,

including the performance of all bookkeeping, payroll, insurance, and day-to-day operations.

L All exhibits referenced herein are attached to the accompanying Affirmation of Peter A. Meisels, dated May 31,
2022.
1
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Ex. 22 (Maria LaRocca Dep.) at 19:8-18. LaRocca Inc. uses property located at 436 Fifth
Avenue, New Rochelle, New York, as a contractor’s yard to store its equipment and vehicles.
Ex. 7 (Flavio Dep.) at 17:7-12

The Properties at Issue

3. In September 2002, Defendants Flavio LaRocca and Maria LaRocca purchased
property located at 436 Fifth Avenue, New Rochelle, New York, from John and Rose Maffei.

Ex. 7 (Flavio Dep.) at 44:11-45:23; Ex. H (2002 Deed). In a deed recorded March 18, 2008,
Flavio and Maria LaRocca transferred ownership of 436 Fifth Avenue to their Limited Liability
Company, FMLR Management LLC. Ex. | (2008 Deed); Ex. 22 (Maria LaRocca Dep.) at 25:4-
15, 28:4-16.

4. 436 Fifth Avenue is located at the corner of Fifth Avenue and East Street. Ex. 6
(2014 Survey); Ex. 36 (Aerial); Ex. 8 (2002 Deed). The southern boundary of 436 Fifth Avenue
runs along Fifth Avenue, and the eastern boundary of 436 Fifth Avenue runs along the western
side of East Street. EX. 6 (2014 Survey); EX. 36; Ex. 8 (2002 Deed) at Schedule A (describing an
area of land running along “the westerly side of East Street” and the “northerly side of Fifth
Avenue”).

5. The eastern border of East Street abuts Flowers Park, also known as City Park, a
City-owned park. Ex. 6 (2014 Survey); Ex. 7 (Flavio Dep.) at 110:15-111:10 (the Parcel is off of
East Street on Flowers Park property); Ex. 4 (2022 Title Report) (Property located on eastern
side of East Street is owned by the City of New Rochelle); Ex. 44 (park deed) (conveying land at
the intersection of “the easterly line of East Street with the northerly line of 5™ Avenue” to the

City).
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6. Originally, East Street and several other streets were created and laid out on a
subdivision map entitled “Fifth Avenue Heights” dated April 1907 and filed in the Register’s
Office of Westchester County (now County Clerk’s Office, Division of Land Records) on June 7,
1907 as Map No. 1728. Ex. 4 (2022 Title Report) at p.1.

7. Title to the bed of East Street as shown on Map No. 1728 is certified in the City
of New Rochelle by deed dated April 30, 1914, recorded June 27, 1919, in Liber 2201 cp 231.
Ex. 4 (2022 Title Report) at p.1; Ex. 39 (certified 1914 deed).

8. All of the streets on Map No. 1728, including East Street, were conveyed to the
City of New Rochelle by Hadert Realty Co. by deed dated April 30, 1914 recorded on June 27,
1919 in Liber 2201. Ex. 4 (2022 Title Report) at p.1; Ex. 5 (2015 Title Report) at PLTF062-63
(Deed); Ex. 39 (certified 1914 deed).

9. The 1914 deed provides:

[T]he party of the first part [Hadert Realty Company] ... does hereby remise,
release and forever quit-claims unto the said party of the second part [City of New
Rochelle], its successors and assigns forever, ALL the right, title, interest and
easement of the said party of the first part, of, in and to all those certain lots,
pieces or parcels of land, situate, lying and being in the City of NEW
ROCHELLE, Westchester County, New York, known and distinguished as
Weeks Place, Pine Brook Road, Crest View Street, Chatsworth Place, Ashland
Street, East Place and East Street, upon a certain map entitled “Fifth Avenue
Heights, in the City of New Rochelle, Westchester County, New York” L.E. Van
Etten, Civil Engineer, April 1907, which map has been duly filed in the office of
the Register of Westchester County. TOGETHER with the right to the party of
the second part, its successors and assigns, and its agents and servants, and any
other person or persons, for it and their benefit and advantage, at all times freely
to pass and repass on foot or with animals, vehicles, loads or otherwise, through
and over the said streets or avenues, to the end that said streets and avenues may
be forever public streets or highways, and may be used and enjoyed as such,
together with the right to the party of the second party, its successors or assigns,
to repair said streets and avenues as there shall be occasion. .. . TO HAVE AND
TO HOLD the above granted premises unto the said party of the second part, its
successors and assigns forever. . . .

Ex. E at PLTF063 (1914 Deed) (emphasis added); Ex. 39 (certified 1914 deed).
3
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10. The deed does not contain a provision for reentry on the land. Ex. E at
PLTFO063 (1914 Deed); Ex. 39 (certified 1914 deed).

11. A title search of East Street conducted by First American Title Insurance
Company in 2022 shows that the City has owned East Street continuously since 1914 and that no
part of East Street has ever been conveyed to any of the owners of property abutting East Street.
Ex. 4 (2022 Title Report) at p.1-2.

12, In order to be accepted as a city street, a street must comply with municipal
requirements. See generally New Rochelle City Code § 281-17 (“No street shall be accepted by
the City unless said street is completed with all curbs, sidewalks, lights, sewer system, drain
system and monuments or as per the requirements of the Commissioner of Public Works.”);
8281-20 (requirements for construction of street).

13. Subsequently, at a June 2, 1914 meeting of the New Rochelle City Council, the
Clerk read a communication from the Assistant Corporation Counsel which stated, inter alia, “I
have examined the deed of the Hadert Realty Company to the City conveying as public streets,
certain private streets in Fifth Avenue Heights and find the said deed to be in proper form and
duly executed. My attention has been called to the fact that East Street, one of the streets named
in the deed, is but thirty feet wide. This street borders on City Park and in view of this fact, it
might be well for the City to accept itas itis.” EX. 27 (Minutes) at PLTF120.

14.  Atthe June 1914 City Council meeting, the Council passed a resolution accepting
streets within Fifth Avenue Heights which were “properly monumented and are fifty feet in
width” as public streets. Ex. 27 (Minutes) at PLTF124. East Street, which was not fifty feet in
width, was not accepted as a public street, but remained a public right of way. See Ex. 27

(Minutes) at PLTF124; Ex. 40 (Moran Aff.) at 112-4; Ex. 39 (deed).
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15. Ownership of East Street was conveyed to the City by Hadert Realty Co. in the
1914 deed as a public right of way. Ex. E at PLTF062-063 (1914 Deed); Ex. 39 (certified deed).
East Street remains a public right of way to this day and is used for public purposes including
emergency access to properties along East Street and utilities. Ex. 40 (Moran Aff.) 112-5.

Defendants’ Encroachment on East Street

16.  As part of his work with LaRocca, Inc., Flavio LaRocca reads and consults
property surveys. Ex. 7 (Flavio Dep.) at 37:7-38:2.

17. Prior to purchasing the property at 436 Fifth Avenue, Flavio LaRocca reviewed
two surveys of the property, including a survey prepared by land surveyor Rob laropoli dated
November 2000 (the “2000 Survey”). Ex. 7 (Flavio Dep.) at 45:24-46:8, 47:14-48:19 (2000
Survey is a survey Mr. LaRocca reviewed prior to purchasing 436 Fifth Avenue).

18.  The surveys that Flavio LaRocca reviewed at the time of the purchase showed
that a fence with a sliding gate on the eastern side of 436 Fifth Avenue encroached over ten feet
into East Street. Ex. 7 (Flavio Dep.) at 46:19-25 (testifying that “[t]he fencing was in East
Street.”), 48:6-49:3; Ex. 10 (2000 Survey showing “sliding gate” located in East Street, over 10
feet east of property line for 436 Fifth Avenue); Ex. 24 (Senor Dep.) at 36:25-38:25 (testifying
that 2000 survey shows a 10-foot encroachment).

19. At the time that Flavio and Maria La Rocca purchased 436 Fifth Avenue, they
obtained a title insurance policy from Commonwealth Land Title Insurance Company. Ex. 12
(Title Insurance Policy) at D0O001-D0015; Ex. 7 (Flavio Dep.) at 49:5-53:9.

20. Even though Flavio LaRocca had reviewed the 2000 Survey prior to purchasing
436 Fifth Avenue and had a copy in his possession, the 2000 Survey was not provided to

Commonwealth Title Insurance Company. Ex. 7 (Flavio Dep.) at 49:5-53:9 (reviewed property
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surveys before purchasing the property) and Ex. 12 (Title Insurance Policy) at D0013
(Commonwealth could not locate an existing survey).

21. The Commonwealth Title Insurance Policy states that “the policy excepts any
state of facts an accurate survey would show. When a survey showing the premises described in
Schedule A is received, same will be read into the existing title report. THIS COMPANY IS
UNABLE TO LOCATE AN EXISTING SURVEY OF THE PREMISES DESCRIBED IN
SCHEDULE “A’.” Ex. 12 (Title Insurance Policy) at D0013.

22. LaRocca, Inc. utilizes numerous trucks and other machinery and equipment as
part of its business. LaRocca Inc. owns about 10 trucks, including 5 dump trucks, as well as
pick-up trucks and vans, and three trailers. Ex. 7 (Flavio Dep.) at 22:23-24:24. LaRocca Inc.
also uses tractors, skid-skeeters (like a Bobcat four-wheeled, with a bucket on front), mini
excavators, payloaders, compactors, and smaller equipment, like roto-tillers. Ex. 7 (Flavio Dep.)
at 24:25-25:17, 26:22-27:11. LaRocca Inc. stores its trucks and equipment at 69-71 Potter
Avenue and at 436 Fifth Avenue. At times, it has also stored trucks on the property of
Guglielmo Landscaping, one of Mr. LaRocca’s neighbor’s on East Street. Ex. 7 (Flavio Dep.) at
17:25-19:23.

23. The property on the opposite side of East Street from 436 Fifth Avenue is part of
City Park (aka Flowers Park) and has been owned by the City since 1911. EXx. 4 (Title Report);
Ex. 44 (park deed).

24. The La Roccas knew that the property on the eastern side of East Street was
owned by the City of New Rochelle. See e.g., Ex. 7 (Flavio Dep.) at 110-111; Ex. 22 (Maria
LaRocca Dep.) at 63:16-20 (LaRoccas asked the City if they could purchase the skate park

parcel); Ex. 15 (March 2003 Letter); Ex. 16 (2003 Letters to City).
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25. Flavio LaRocca wanted to use the land directly across East Street from 436 Fifth
Avenue for his business. At the time that Flavio and Maria LaRocca purchased 436 Fifth
Avenue, the property at the corner of Fifth Avenue and East Street, immediately across East
Street from 436 Fifth Avenue, was cleared and was being used by Persico Construction as a
staging area for construction projects that were underway for the City. Ex. 7 (Flavio LaRocca) at
87:2-25, 89:10-18; Ex. 15 (2003 Strome Letter).

26.  On March 6, 2003, Flavio inquired of the City as to whether he could rent the area
across East Street following Persico Construction’s use. Ex. 15. On March 17, 2003, City
Manager Charles B. Strome Il informed Flavio LaRocca that Persico’s use of the property was
intended to be temporary and the City intended to be turn the space into additional parking for
the park; thus, it would not be available to lease. Ex. 7 (Flavio LaRocca) at 87:2-88:6; Ex. 15
(2003 Strome Letter).

27.  After Persico Construction vacated the property across East Street, the City turned
that area into a public skate park, the Sidney E. Frank Skate Park. Ex. 36 (Aerial); Ex. 7 (Flavio
Dep.) at 60:14-61:20.

28. LaRocca, Inc. sometimes parks its trucks in East Street in front of the yard at 436
Fifth Avenue. Ex. 7 (Flavio Dep.) at 78:14-79:2; see also Ex. 22 (Maria LaRocca Dep.) at
64:14-65:8; Ex. 20 (photo of LaRocca pick-up in East Street). The City has not given LaRocca
Inc. permission to park its vehicles in East Street. Ex. 22 (Maria LaRocca Dep.) at 65:15-19.

29. In a letter dated June 22, 2009 and signed by Paul Vacca, the Deputy
Commissioner of Development, and Jeffrey C. Coleman, then-Commissioner of Public Works,
the City notified Mr. LaRocca that it had come to the City’s attention “that the legal non-

confirming contractor’s yard at [436 Fifth Avenue] is encroaching on City property, specifically,
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the public right of way along East Street.” Ex. 17 (6/22/09 letter); Ex. 7 (Flavio Dep.) at 90:24-
91:9; Ex. 26 (Vacca Dep.) at 14:24-15:4.

30. According to Flavio LaRocca, following receipt of the June 22, 2009 letter, he
and his wife had a meeting with Paul VVacca and Jeffrey Coleman. Ex. 7 (Flavio Dep.) at 92:13-
93:4. At the meeting, the City did not give the LaRoccas permission to encroach on East Street.
Ex. 7 (Flavio Dep.) at 93:17-25. Rather, the issue was to be discussed further, after the
LaRoccas obtained a survey. Id.

31. Flavio LaRocca hired Gabriel E. Senor, P.C., a licensed land surveying company,
to stake out the eastern side of his property at 436 Fifth Avenue, abutting East Street. Ex. 7
(Flavio Dep.) at 93:22-94:18; EX. 25 (Senior Invoice — Flavio Ex. 10); Ex. 24 (Senor Dep.) at
16:8-23, 29:4-9; 32:17-20.

32. Eliot Senor is the owner and president of Gabriel E. Senor, P.C. Ex. 24 (Senor
Dep.) at 14:21-15:5. Mr. Senor is a New York State licensed land surveyor and a licensed
engineer. Ex. 24 (Senor Dep.) at 16:23-18:25. He is a member of the New York State
Association of Professional Land Surveyors, among other professional associations. Ex. 24
(Senor Dep.) at 19:22-20:15.

33.  Gabriel E. Senor, P.C. performed a stake out of the eastern boundary of 436 Fifth
Avenue in or about September of 2009. Ex. 24 (Senor Dep.) at 29:17-20; Ex. 25 (Senor File) at
p.9. Mr. Senor reviewed all of the measurements taken at the property. Mr. Senor also reviewed
the 2000 Survey, among other documents. Ex. 24 (Senor Dep.) at 33:16-25, 35:23-36:12; and
Ex. 25 (Senor File) at Page 4.

34. In Mr. Senor’s professional opinion, the measurements taken at 436 Fifth Avenue

were sufficient to mark the property line. Ex. 24 (Senor Dep.) at 43:3-25.
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35. At his deposition, Flavio LaRocca testified that the 2009 stake out showed that the
fence/gate used by 436 Fifth Avenue only encroached into East Street by “10 inches.” EX. 7
(Flavio Dep.) at 99:3-18.

36. In fact, the stake out performed by Gabriel E. Senor, PC showed that Defendants’
chain link fence/sliding gate was over 10 feet past the boundary line of 436 Fifth Avenue into
East Street. Ex. 24 Senor Dep. at 55:11-57:12. These findings were consistent with what the
2000 Survey showed, i.e., that the fence/gate was encroaching into East Street by over 10 feet.
Ex. 24 (Senor Dep.) at 36:25-38:25; Ex. 10 (2000 Survey); Ex. 23 (7/6/16 Email from LaRocca
to Gabriel Senor PC); Ex. 24 (Senor Dep.) at 71:11-72:25 (statement that fence is approximately
10 feet outside the property line is accurate).

37. The findings of the stake out were conveyed to Defendants in approximately
September or early October 2009. Ex. 24 (Senor Dep.) at 60:24-62:21. Mr. Senor never told the
LaRoccas that their fence/gate was only encroaching into East Street by mere inches. Ex. 24
(Senor Dep.) at 64:19-65:2. Mr. Senor testified that both the 2000 Survey and his own stake out
showed that the LaRoccas’ fence was encroaching into East Street by over 10 feet. Ex. 24
(Senor Dep.) at 36:25-38:25 (2000 Survey shows chain link fence associated with 436 Fifth
Avenue is 10-plus feet to the east of the property line).

38. Licensed land surveyor Ward Carpenter prepared a survey map for the City dated
December 8, 2014 (the 2014 Survey”) which includes property along East Street in New
Rochelle, including 436 Fifth Avenue. Ex. 6. During his deposition, Flavio LaRocca reviewed
the 2014 Survey and used pink highlighter to mark an area outside the boundary of 436 Fifth
Avenue to LaRocca Inc.’s fence in East Street with diagonal stripes. Ex. 7 (Flavio Dep.) at

100:14-101:8, 102:4-104:4; Ex. 13 (2014 Survey with LaRocca Markings). LaRocca Inc. uses
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the entirety of the pink shaded are as its own property; LaRocca Inc. has placed metal and wood
shelving in the pink area, which it uses to store tools, cones, silt fencing, wheelbarrows, hand
tools, shovels, rakes, and other tools. Ex. 7 (Flavio Dep.) at 102:20-103:7; Ex. 13 (2014 Survey
with LaRocca Markings).

39. On November 18, 2015, the City issued a Notice to Remove to Defendant FMLR
Management, LLC regarding the encroachment of property at 436 Fifth Avenue into city
property. Specifically, in a notice dated November 18, 2015, signed by Alexander Tergis, then-
Commissioner of Public Works for the City of New Rochelle, the City notified Defendants that
the City had recently completed a survey showing 436 Fifth Avenue and the survey revealed that
Defendants were encroaching on City property. Ex. 18 (2015 Tergis Letter). The letter
identified the following, non-exhaustive list of items as encroaching or intruding on and over
City owned real property: *“a fence with gates, a row or rows of hedges, a concrete wall and in
one instance a metal shelf used for storage of materials and equipment.” Ex. 18 (2015 Tergis
Letter).

40.  After receiving the November 18, 2015 letter, the LaRoccas contacted an
attorney. Ex. 7 (Flavio Dep.) at 173:10-174:16. They also reached out to Gabriel E. Senor, P.C.
again. Ex. 23 (July 2016 email).

41.  OnJuly 6, 2016, the LaRocca’s sent Gabriel E. Senor, P.C. a copy of an April 13,
2016 survey prepared by Ward Carpenter, along with a 1986 survey, Senor’s 2009 stake out
drawing, and the property description from their deed. Ex. 24 (Senor Dep.) at 68:24-69:13; EX.
23 (7/6/16 Email from LaRocca to Gabriel Senor PC with attachments). Maria LaRocca did not

include the 2000 Survey in her email to Gabriel E. Senor, PC. Ex. 23.

10
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42. Mr. Senor reviewed the 2016 Ward Carpenter Survey. EX. 24 (Senor Dep) at
57:13-22; Ex. 25 (Senor File) at p.11. The 2016 survey shoes that the Defendants’ fence/gate is
past the eastern border of Defendants’ property at 436 Fifth Avenue. Ex. 24 (Senor Dep) at
59:13-16; Ex. 25 (Senor File) at p.11. The 2016 survey also shows that there are jersey barriers
located to the east of the fence/gate, encroaching even farther into East Street. Ex. 25 (Senor
File) at p.11.

43. On July 6, 2016, Gabriel E. Senor, P.C. responded to Maria LaRocca, by e-mail,
informing her “The fence is aprox. 10 FT on the outside the property line as indicated on our
original field sketch.” Ex. 23 (7/6/16 Email from LaRocca to Gabriel Senor PC); Ex. 24 (Senor
Dep.) at 71:11-72:25 (statement that fence is approximately 10 feet outside the property line is
accurate). Maria LaRocca received this email and understood that Gabriel Senor PC was stating
“that the fence is approximately ten feet outside the property line.” Ex. 22 (Maria LaRocca
Dep.) at 156:2-157:5.

44, To date, the LaRoccas have not removed the encroachments into East Street (i.e.
the fence with gates, shelving, etc.). Ex. 40 (Moran Aff.) at 15; Ex. 7 (Flavio Dep.) at 172:20-
173:9. The LaRoccas have declined to apply for a license for the use of any part of East Street.

Trespass on the Flowers Park “Parcel”

45.  City of New Rochelle Code 8§ 224-1 “Interference with lands or improvements”
provides that “No person shall modify, alter or in any manner interfere with the line or grades of
any park or park street, not take up, move or disturb any curb, gutter stone, flagging, tree, tree
box, railing, fence, sod, soil or gravel thereof, except by direction of the Commissioner of Parks

and Recreation or under the Commissioner’s permit.”

11
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46. In the Complaint, the City alleged that Flavio LaRocca and LaRocca, Inc.
employees entered an area of land adjacent to East Street, which the Complaint referred to as the
“Parcel” and removed trees from the Parcel and began to prepare it for use as a parking lot for
their personal use. Ex. 1 (Complaint).

47. At his deposition, Flavio LaRocca testified that he was familiar with the property
referred to as the “Parcel” and he marked the area with a large yellow circle on a copy of the
2014 Survey, and described it as off of East Street. Ex. 7 (Flavio Dep.) at 104:21-105:11,
110:21-111:10; Ex. 13 (2014 Survey with LaRocca Markings). Flavio LaRocca testified that the
“Parcel” lies within Flowers Park. Ex. 7 (Flavio Dep.) at 110:21-111:10. Flavio LaRocca also
marked the Guglielmo property where Larocca, Inc. formerly stored some trucks with a green X.
Ex. 7 (Flavio Dep.) at 104:21-105:11; Ex. 13 (2014 Survey with LaRocca Markings).

48. Flowers Park abuts the eastern side of East Street. Ex. 7 (Flavio Dep.) at 111:5-
10; Exhibit 6 (December 8, 2014 Survey). The “Parcel” is a certain number of feet off of East
Street, to the north of 436 Fifth Avenue and the skate park, and is part of Flowers Park. Ex. 7
(Flavio Dep.) at 110:21-111:10; Exhibit 6 (December 8, 2014 Survey); Ex. 7 (Flavio Dep.) at
131:11-25 and 134:14-21 (Flavio has seen City employees clear garbage from the Parcel and
maintain the Parcel); Ex. 36 (Aerial)

49. In their Interrogatory Responses in this action, the Defendants refer to the Parcel
as the “Parking Area.” See Ex. 19 (Interrogatory Responses).

50. Prior to May 16, 2015, the Parcel contained trees and undergrowth. Ex. 29 (Cox
Dep.) at 38:8-12.

51. Shortly before May 16, 2015, the City changed the parking policy at City Park

(Flowers Park). Prior to this time, parking at City Park on weekdays was free. The City
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announced that it would begin charging for parking at City Park. Ex. 29 (Cox Dep.) at 42:24-
43:15).

52. Robert Cox is a local journalist in New Rochelle who publishes articles on an
online news website, Talk of the Sound. Ex. 29 (Cox Dep.) at 5:17-25.

53. On May 16, 2015, Robert Cox received a telephone call between 8:00am and
9:00am from a concerned resident alerting him to work being done in the area of East Street,
New Rochelle, including the cutting down of trees using chainsaws. Ex. 29 (Cox Dep.) at 7:16-
9:13. At approximately 9:15am, Mr. Cox went to East Street to investigate. Ex. 29 (Cox Dep.)
at 9:3-4. When he arrived, Mr. Cox did not see chainsaws, but did see large piles of woodchips,
trucks, and work; he began video recording the activity. Ex. 29 (Cox. Dep.) at 9:16-11:21; Ex.
30 (“May 16, 2015” video). He filmed for several hours, and then created a composite video of
clips taken on May 16, 2015, which he uploaded to YouTube and published on Talk of the
Sound. Ex. 29 (Cox Dep.) at 6:6-7:6; 42:6-16 (Cox was present for about 3 hours); Ex. 30
(video).

54, Flavio LaRocca testified that the video is a fair and accurate depiction of the work
he did “to rake out the parcel[.]” Ex. 7 (Flavio Dep.) at 156:15-21. All of the individuals seen
working on the Parcel in the video are LaRocca Inc. employees. Ex. 28 (Maya Dep.) at 18:12-
21, 19:13-22:22.

55.  While on East Street on May 15, 2016, Mr. Cox observed people raking out a
substance that appeared to be asphalt over the surface of the Parcel, and then using a mini
steamroller to pack down the ground. Ex. 29 (Cox Dep.) at 11:4-12. Mr. Cox testified that
Flavio LaRocca was present during the work depicted in the video, and that the workers were

going back and forth between the Parcel and 436 Fifth Avenue. Ex. 29 (Cox Dep.) at 9:16-
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11:21; 14:3-16. After a few hours, the workers had erected a parking lot on the Parcel. Ex. 29
(Cox Dep.) at 42:12-21.

56. Mr. Cox published multiple articles about the LaRoccas on Talk of the Sound,
including a May 26, 2015 article entitled “Who Is Flavio LaRocca Part 1V regarding the
activities on the Parcel on May 16, 2015, and which included the composite video recording, as
well as photographs. Ex. 29 (Cox Dep.) at 116:17-118:8; Ex. 31 (“Who Is Flavio La Rocca ? —
Part VI” Article). The City included six photographs from Talk of the Sound as an exhibit to its
Complaint in this matter. Ex. 1 (Complaint with Exhibits).

57. In their Interrogatory responses, Defendants admit that the photographs attached
to the Complaint depict the Parcel (which has since been fenced off by the City), that the
individuals seen in the photographs working on the Parcel are LaRocca Inc. employees, and that
the trucks and equipment seen in the photographs belong to LaRocca Inc. Ex. 19 (Interrogatory
Responses) at Response to Request No. 2. For example, the first photograph attached to the
Complaint (1(a)) to the Complaint shows Defendants' employees raking out the Parcel. EX. 1;
Ex. 7 (Flavio Dep.) at 121:16-23; Ex. 19. The second photograph attached to the Complaint
(1(b)) shows Defendants’ employees raking and using a ride-on compactor on the Parcel. Ex. 7
(Flavio Dep.) at 136:6-137:7.

58. However, Defendants asserted that the large piles of mulch or woodchips that can
be seen on the Parcel were placed on the Parcel by one of the neighboring businesses on East
Street (either Benny’s Tree Service or PAB Paving) and not by LaRocca Inc. Ex. 19
(Interrogatory Responses) at Response to Request No. 2.

59. In the articles published on Talk of the Sound, it was reported that the work done

on the Parcel included the removal of trees and vegetation. Ex. 29 (Cox Dep.) at 70-71. For
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example, an article published on November 9, 2015, reported that “On the morning of Saturday
May 16", Flavio LaRocca and his employees leveled a stand of trees and greenery on public
property, in the area behind Sidney Frank Skate Park. . . . LaRocca and his crew chopped down
trees, ground them up, dumped broken chunks of toxic asphalt, piled up the asphalt to create a
berm to screen the resulting ‘parking lot” from prying eyes at City Park and used a steamroller to
pack down more asphalt to create a parking surface.” Ex. 33 (Article) at D0120; Ex. 29 (Cox
Dep.) at 70-71.

60. At his deposition in this matter, Mr. Cox testified that he had personally observed
people raking out a substance that appeared to be asphalt over the surface of the Parcel, and then
using a mini steamroller to pack down the ground. The report regarding workers removing trees
from the Parcel was based on information Mr. Cox received from a confidential source that he
would not reveal. Ex. 29 (Cox Dep.) at 70-76.

61.  When the City learned of the work being done on the Parcel on May 16, 2015,
Mr. Vacca visited the Parcel the same day. Ex. 26 (Vacca Dep.) at 26:17-21, 27:6-21. When he
arrived at the Parcel, Mr. Vacca “observed an area that appeared to have been prepped with some
subbase material.” Ex. 26 (Vacca Dep.) at 27:23-28:2. “Subbase” is a material put down to
prepare for a parking area, it can be a mixture of gravel, stone, and sand. Ex. 26 (Vacca Dep.) at
28:6-10.

62.  The City erected a fence around the Parcel to prevent further construction on the
Parcel and any use of the Parcel for parking. Ex. 29 (Cox Dep.) at 44:16-45:15; Ex. 26 (Vacca
Dep.) at 92:12-20 and Ex. 43 (Vacca Dep. Ex. GG); Ex. 21 (Photos D0402-405); Ex. 34 (2022

Survey); Ex. 40 (Moran Aff.) at 6.
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63. In 2022, the City obtained a survey map which demarcates the area of the Parcel
where the chain link fence was installed. Ex. 34 (2022 Survey). The Parcel is part of City
Park/Flowers Park. Ex. 4 (2022 Title Report).

64.  While Flavio LaRocca admits that the work his employees were performing on
the Parcel was to facilitate its use as a parking lot, he denied that LaRocca Inc. or its employees
have ever utilized the “Parcel” to park their vehicles. Ex. 7 (Flavio Dep.) at 106:20-25.
According to Defendants, it is only employees of neighboring properties on East Street that park
in the Parcel. Ex. 7 (Flavio Dep.) at 128:16-130:7; Ex. 19 (Interrogatories Response) at p. 4
Response No. 2 (Photograph (a) attached to Plaintiff’s Complaint “Depicts a now fenced-off area
near Flowers Park that had been used at that time the photograph was taken (and for many years
before and even months after) by the neighboring property owners, Benny Tree Service and PAB
Paving for parking of their employees’ vehicles “Parking Area”).

65. However, Flavio LaRocca admits that he instructed his employees to “rake out”
the Parcel. Ex. 7 (Flavio Dep.) at 107:6-15, 117:17-119:16 (Flavio LaRocca instructed his
employees Felipe Maya and Martin Sanchez to “rake out” and “recompact” the Parcel). They
perform the “rake out” “to allow for continued parking of vehicles by the employees of Benny
Tree Service and PAB Paving” on the Parcel. Ex. 19 (Response to Interrogatories) at p. 5
Response No. 2 (describing what the men depicted in Photograph 1a are doing).

66. Flavio LaRocca testified that LaRocca Inc. conducts snowplowing on East Street
in order to clear the way for LaRocca Inc. to access the vehicles that it stored further down East
Street at the Guglielmo property between 2012 and approximately 2016 or 2017. Ex. 7 (Flavio

Dep.) at 107:12-15, 109:14-23.
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67. East Street does not have gravel on it; the surface of East Street is blacktop. Ex. 7
(Flavio Dep.) at 111:17-21. Accordingly, when LaRocca Inc. plows snow on East Street, it does
not move any gravel onto the Parcel. Ex. 7 (Flavio Dep.) at 111:22-112:3.

68.  When LaRocca Inc. “rakes out” the Parcel, it uses “a machine to rake out the high
spots, then we rake out by hand, and then a compactor to stabilize it.” Ex. 7 (Flavio Dep.) at
112:11-21. “[T]o rake out the high spots,” Defendants use “[e]ither a skid-steer or a payloader”;
then they use “[e]ither a walk-behind or ride-on tamper” to compact the area after it is raked out.
Ex. 7 (Flavio Dep.) at 112:22-113:7. A *“skid-steer” is a small four-wheeler Bobcat with a
bucket in front. Ex. 7 (Flavio Dep.) at 25:10-17. On May 16, 2015, when Mr. Cox filmed
employees of LaRocca Inc. working on the Parcel, a motorized compacting roller was on hand to
smooth out and compact the gravel after Defendants’ employees had finished raking. Ex. 19
(Interrog. Responses) at p. 5 re Exhibit 1 (b); Ex. 1 at Photo 1(b). A LaRocca Inc. employee was
using the compactor on the Parcel. Ex. 22 (Maria LaRocca Dep.) at 70:17-71:24; Ex. 28 (Maya
Dep.) at 13:12-15:25 (the video depicts Mr. Maya using a machine on the Parcel).

69. The third photograph attached to the Complaint (1(c)) shows a “payloader”
owned by Defendants “to spread out the larger piles of gravel disturbed by snow plowing of the
Parking Area” Ex. 19 (Interrog. Responses) at p. 5; Ex. 1 (Complaint with Photo 1(c)); Ex. 7
(Flavio Dep) at 140:9-141:5.

70. The City never gave Defendants permission to perform “rake out” work or any
other work on the Parcel. Ex. 7 (Flavio Dep.) at 86:15-18, 160:21-24; Ex. 22 (Maria LaRocca
Dep.) at 65:20-24, 72:14-23.

71. In a letter dated November 25, 2015, the City notified Mr. LaRocca that,

beginning on January 1, 2016, the City would be offering free parking at the Flowers Park
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parking lot for employees of area businesses. Ex. 35 (11/25/15 letter). The letter “urged” Mr.
LaRocca and his employees “NOT to part on-street in residential areas, where business and
employee parking has created significant neighborhood concerns.” Id.

Alleged Removal of Jersey Barriers

72. Flavio LaRocca testified that when he purchased 436 Fifth Avenue in 2002, there
were over 40 jersey barriers on the property. Ex. 7 (Flavio Dep.) at 63:2-16.

73. A *jersey barrier” is a concrete structure used to delineate areas when doing
construction work. They range in size from 4 feet to 20 feet long, and can weigh between
approximately 1,000 and 4,000 pounds. Ex. 7 (Flavio Dep.) at 61:24-62:7, 63:17-19.

74, In early 2003, Flavio moved approximately 40 to 44 of the jersey barriers out of
his property and into East Street, stacked outside the fence/gate on the eastern side of 436 Fifth
Avenue. Ex. 7 (Flavio Dep.) at 64:21-67:19; Ex. 1A (area marked in pink).

75. The jersey barriers did not contain any markings identifying them as belonging to
Defendants. Ex. 7 (Flavio Dep.) at 70:9-16.

76. The jersey barriers remained in East Street for several months. Ex. 7 (Flavio
Dep.) at 70:22-71:10. The jersey barriers were still in East Street when Defendants allege that
they were taken by a contractor, Persico, around the time of the construction of the skate park at
Flowers Park and moved to the opposite side of East Street, next to what is now the skate park.
Ex. 7 (Flavio Dep.) at 68:10-69:23; Ex. 22 (Maria LaRocca Dep.) at 45:2-20.

77. LaRocca Inc. does not use jersey barriers in its business, and LaRocca Inc. did not
replace the jersey barriers after they were moved to the other side of East Street in 2003. Ex. 22

(Maria LaRocca Dep.) at 51:2-5, 50:21-25.
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78. In this litigation, Defendants produced two letters dated June 11, 2003 and
November 17, 2003 from Flavio LaRocca to City Manager Charles Strome and DPW
Commissioner William Zimmerman. Ex. 16. The June 11, 2003 letter states, “the contractor
who has been staging at the city-owned property on Fifth Ave (directly across from our yard) has
moved 20 of our jersey barriers along the opposite side of East Street.” EXx. 16.

79.  Mr. Cox testified that, based on his sources, he believed that Mr. LaRocca had
moved the jersey barriers next to the skate park as he was “*‘staking out his territory’ . .. for the
purpose of parking his vehicles, equipment and so forth. Same thing he was doing on the other
side of the street.” EX. 29 (Cox Dep.) at 104:25-105:24, 106:7-18.

80. Construction of the Sidney E. Frank Skate Park was completed in approximately
2005 or 2006. See Ex. 7 (Flavio Dep.) at 61.

Maintenance of East Street

81.  According to Flavio LaRocca, since September 2002, when he purchased the
property at 436 Fifth Avenue, the City has not maintained East Street, though the City uses East
Street to access East Place. Ex. 7 (Flavio Dep.) at 76:13-20.

82.  When he and his wife purchased 436 Fifth Avenue in September 2002, Flavio
never had any expectation or understanding that the City would maintain East Street. Ex. 7
(Flavio Dep.) at 77:6-16. Instead, the seller of the property, Mr. Maffei, told Flavio LaRocca
that each property owner abutting the street would maintain the area abutting their property. EX.
7 (Flavio Dep.) at 77:6-12. The “maintenance” includes “cleaning any debris, sweeping,
snowplowing, and repairing the road if needed.” Ex. 7 (Flavio Dep.) at 76:24-77:2.

83. The City has plowed snow from East Street for emergency purposes. Ex. 26

(Vacca Dep.) at 34:14-109.
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Procedural History

84. On April 1, 2016, the City filed a Summons and Complaint in this action. Ex. 1.
The City asserted claims for (i) trespass, (ii) negligence, (iii) nuisance, (iv) conversion, (V)
violation of N.Y. Real Property Actions and Proceedings Law § 861, and (vi) nuisance by
encroaching on East Street and Fifth Avenue. The City seeks, inter alia, compensatory damages,
consequential damages, statutory damages, a permanent injunction prohibiting the Defendants
from Encroaching on City property, punitive damages, attorney’s fees and costs, prejudgment
interest, and such other and further relief as the Court may deem just and proper.

85.  The City’s Complaint cites and relies upon sections 111-38, 111-39, and 111-40
of the New Rochelle City Code. Ex. 1 at 154, and p.11 subpart (d).

86. Section 111-38 of the City Code, entitled “Encroachments onto public property
restricted” provides in relevant part:

Except as hereinafter provided, no portion of a building or other structure shall
encroach upon or project into any street, alley, park or other public property
without a special permit having been issued therefor by the Council of the City of
New Rochelle, New York, except as specifically stated in § 111-39, and the
owner of any building, any part of which encroaches on public property, shall be
liable to the City of New Rochelle for damage which may result to any person or
property by reason of such encroachment, whether or not such encroachment is
specifically allowed by the State Code.

A. Removal of projections. The owner of a building or other structure, any part of
which projects in or encroaches upon public property, shall remove said
projection or encroachment upon being ordered to do so by the Building
Official, and the City of New Rochelle shall not be liable for any damages
resulting to the property by reason of such order.

E. Permits revocable. Any permit granted or permission expressed or implied in
the provisions of this code to construct a building so as to project beyond the
street lot line shall be revocable by the City of New Rochelle, New York, at
will.

F. Existing encroachments. Parts of existing buildings and structures which
already project beyond the street lot line or building line may be maintained as
constructed until their removal is directed by the proper municipal authorities.
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87. New Rochelle City Code 8§ 111-40 provides for penalties for encroachments onto
public property. It states:

A. Notice of violation. The Building Official shall serve a notice of violation or
order on the person responsible for the erection, construction, alteration,
extension, repair, use or occupancy of a building or structure in a violation of
the provisions of this Chapter or the State Code or in violation of a detailed
statement or a plan approved thereunder or in violation of a permit or certificate
issued under the provisions of this Chapter, and such order shall direct the
discontinuance of the illegal action or condition and the abatement of the
violation.

B. Prosecution of violation. If the notice of violation is not complied with
promptly, the Building Official shall request the Corporation Counsel to
institute the appropriate proceeding at law or in equity to restrain, correct or
abate such violation or to require the removal or termination of the unlawful
use of the building or structure in violation of the provisions of this Chapter or
the State Code or of the order or direction made pursuant thereto.

C. Violation penalties. For any and every violation of the provisions of this
Chapter or the State Code, the owner, general agent or contractor of the building
or premises where such violation has been committed or shall exist . . . shall be
subject to a fine not more than $2,500 for a first offense and not more than
$5,000 for a second or subsequent offense within three years of a first or other
offense of this Chapter, or to imprisonment for not more than 15 days, or both,
and each and every day the violation continues after the owner, general agent
or contractor of the building or premises where such violation occurred has been
notified thereof shall be deemed to be a separate and distinct violation.

D. Abatement of violation. The imposition of the penalties herein prescribed shall
not preclude the legal officer of the municipality from instituting appropriate
action to prevent unlawful construction or to restrain, correct or abate a
violation or to prevent illegal occupancy of a building, structure or premises or
to stop an illegal act, conduct, business or use of a building or structure in or
about any premises.

88.  The defendants were served with the Summons and Complaint in early April,
2016 and the affidavits of service were filed on April 19, 2016. See NYSCEF 54190/2016, Doc.

Nos. 6-10 (filed April 19, 2016).
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89. The parties entered multiple stipulations extending the time for Defendants to
answer, ultimately extending the time to answer to September 30, 2018. See NYSCEF
54190/2016, Doc. Nos. 13, 14, 15, 16, 17, 18, 20, 21; Ex. 37 (final stipulation).

90. Defendants did not file an answer by September 30, 2018. Instead, Defendants
filed a Verified Answer with Counterclaims on April 30, 2019. Ex. 2 (Answer).

91. On May 17, 2019, Plaintiffs filed a Reply to Counterclaims. Ex. 3 (Reply).

92. A Note of Issue was filed in this case on March 30, 2022. Ex. (Note of Issue).

Dated: White Plains, New York
May 31, 2022

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP
Attorneys for the City of New Rochelle

Peter A. Meisels

Eliza M. Scheibel

1133 Westchester Avenue
White Plains, NY 10604
Tel. No. (914) 323-7000
Our File No.: 07367.00101
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Introduction

This memorandum of law is submitted in support of the motion made by the plaintiff City
of New Rochelle, N.Y. (the “City”), seeking to amend its reply pursuant to CPLR 3025(b), and for
summary judgment pursuant to CPLR 3212, on its claims for trespass, negligence, and nuisance,
against defendants Flavio LaRocca, Maria LaRocca, Flavio LaRocca & Sons, Inc., and FMLR
Realty Management LLC (collectively “Defendants”). The City’s motion also seeks summary
judgment dismissing Defendants’ counterclaims.

Preliminary Statement

This case is a modern application of the historic principle that “the king’s highway is not
to be used as a stable-yard; and a party cannot eke out the inconvenience of his own premises by
taking in the public highway.” Cohen v. City of New York, 113 N.Y. 532, 536 (1889). Here, when
Defendants could not fit all of the vehicles and supplies for their landscaping and masonry
construction company within the confines of their own property, they decided to “eke out the
inconvenience” by taking City-owned property and public parkland adjacent to their construction
yard. Defendants have expanded their property by utilizing a fence that extends over 10-feet into
City-owned property known as East Street and using all of the land between their property and the
fence for storage of their business materials. Defendants also expanded their property by
constructing a parking lot on City-owned parkland across East Street from their contractor’s yard.
The Defendants’ actions were all the more brazen given that they had previously asked the City if
they could rent property across East Street in order to store their vehicles and materials and the
City had denied their request. Accordingly, the City was compelled to proceed with this lawsuit

to protect the integrity of public property.
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The undisputed facts establish that the City has been the owner of East Street for over 100
years (since 1914), and the owner of City Park/Flowers Park, adjacent to East Street, for even
longer. City Stmt. of Facts 117-15, 123. The undisputed evidence also establishes that the eastern
side of Defendants’ contractor’s yard is encroaching by over 10 feet into East Street, and that in
May 2015, Defendants cleared and began preparing an area of land within the public park as a
parking lot without permission from the City. Accordingly, the City is entitled to summary
judgment on its claims for trespass, negligence, and nuisance.! In addition to a finding of liability
on the part of Defendants, this Court should issue an order requiring Defendants to remove the
encroaching fence and stored materials from City property and enjoin Defendants from future
encroachments.

Even though Defendants are well aware of the encroachment into East Street, and were
aware that they were attempting to build a parking lot on City property, they refuse to remove the
encroaching materials or even to apply for a permit for the encroachment. Instead, Defendants
asserted baseless counterclaims against the City. Defendants’ first counterclaim for alleged
conversion of jersey barriers in 2003 is barred, inter alia, by the statute of limitations, by
Defendants’ failure to comply with notice of claim requirements, and by Defendants’” abandonment
of the jersey barriers before the alleged conversion. Defendants’ second counterclaim for
reimbursements of amounts Defendants have supposedly expended maintaining East Street fails
to state a claim. Accordingly, in addition to granting summary judgment for the City on its claims,

this court should also grant summary judgment to the City dismissing Defendants’ counterclaims.

! See CPLR 3212(e) (“summary judgment may be granted as to one or more causes of action or part thereof”). Based
on Defendants’ assertions that they did not remove any trees when they were assisting in the preparation of the Parcel
as a parking lot and that the large piles of woodchips were placed on the Parcel by one of the neighboring businesses
on East Street, Ex. 19, the City acknowledges that there are likely issues of fact regarding the removal of trees and
vegetation from the Parcel. Accordingly, the City is not seeking summary judgment on its claims for conversion of
trees or under RPAPL 8 861 at this time.

2
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Pertinent Facts and Procedural History

Please refer to the City’s 22 NYCRR 8202.8-g Statement of Facts (“City Stmt. of Facts”)
for a complete recitation of the facts and relevant Contract provisions.

Defendants Flavio LaRocca and Maria LaRocca are the owners of several businesses in
New Rochelle, including FMLR Realty Management LLC (hereinafter “FMLR”), and LaRocca &
Sons, Inc. (hereinafter, “LaRocca Inc.”). City Stmt. of Facts 1. LaRocca Inc. performs
landscaping and masonry construction for residential and light commercial properties; it utilizes a
contractor’s yard located at 436 Fifth Avenue. 436 Fifth Avenue was owned by Flavio and Maria
LaRocca from 2002 to 2008, at which time they transferred the property to their LLC, FMLR.
City Stmt. of Facts {1-3, 22.

436 Fifth Avenue is located at the corner of Fifth Avenue and East Street in New Rochelle.
City Stmt. of Facts 4. The southern border of 436 Fifth Avenue runs along Fifth Avenue, and the
eastern border of 436 Fifth Avenue runs along the border of East Street. Id. The City has been
the owner of East Street since 1914. City Stmt. of Facts {17-15. The eastern side of East Street
is bordered by Flowers Park/City Park, a city-owned public park. City Stmt. of Facts {5, 123.

Prior to purchasing 436 Fifth Avenue in September 2002, Flavio LaRocca had reviewed
several surveys of the property. City Stmt. of Facts §17. The surveys demonstrated that a
fence/gate located outside the eastern side of 436 Fifth Avenue was located more than 10 feet over
the boundary of 436 Fifth Avenue, in East Street. 1d. at J18. Flavio LaRocca uses the space
between the border of 436 Fifth Avenue and the fence/gate as his property, storing materials there
for LaRocca, Inc. Id. at 138-39.

In 2009, and again in November 2015, the City issued notices to Defendants alerting them

to the encroachment into East Street and demanding its removal. City Stmt. of Facts 1129, 39.
3
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Defendants refused to remove the encroachments, even though a stake-out of 436 Fifth Avenue
obtained by Defendants in 2009 and subsequent surveys commissioned by the City confirm that
the fence utilized by Defendants is encroaching into East Street by more than 10 feet. City Stmt.
of Facts 118, 136-37, 43.

On May 16, 2015, local journalist Robert Cox received a phone call alerting him that Mr.
LaRocca was removing trees from a parcel of land in Flowers Park, adjacent to East Street (the
“Parcel”). City Stmt. of Facts 153. Mr. Cox went to East Street that morning and observed men
spreading a substance over the Parcel, and compacting the Parcel with a mini-steamroller in an
apparent effort to prepare the Parcel to be turned into a parking lot. City Stmt. of Facts 153, 55.
Mr. Cox also took a video of the work. City Stmt. of Facts 1153-54. Flavio LaRocca confirmed
that he had instructed his employees to “rake out” the Parcel to facilitate its use as a parking lot by
the private contractors’ yards along East Street, across from Flowers Park. City Stmt. of Facts
54, 165. The City was notified of the unauthorized work on public property, went to the scene
immediately, and subsequently fenced off the Parcel to prevent further destruction of park property
or its use as a private parking lot. 1d. at 161-62. The City also filed suit against Defendants,
asserting claims for, inter alia, trespass, negligence, and public nuisance based on the
encroachment onto East Street by Defendants’ contractor’s yard at 436 Fifth Avenue and the

attempted creation of a parking lot on the Parcel. City Stmt. of Facts 184.

Argument
Summary judgment is warranted when there are no factual disputes to be resolved by the
trier of fact. Mallad Const. Corp. v. County Fed. Savings, 32 N.Y.2d 285 (1973). This may occur
when all issues are strictly legal, Long Island Railroad Co. v. Northville Indus. Corp., 42 N.Y.2d
455 (1977), or when uncontroverted facts allow only one conclusion as a matter of law, Alvord &
4
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Swift v. Stewart M. Muller Constr. Co., Inc., 46 N.Y.2d 276 (1978). Once the movant offers prima
facie evidence showing its entitlement to judgment, the opponent has the burden of demonstrating
the need for a trial of the facts. Zuckerman v. City of New York, 49 N.Y.2d 557, 562 (1980).
“[O]ne opposing a motion for summary judgment must produce evidentiary proof in admissible
form sufficient to require a trial of material questions of fact on which he rests his claim or must
demonstrate acceptable excuse for his failure to meet the requirement of tender in admissible
form.” 1d. Mere conclusions, expressions of hope or unsubstantiated allegations are insufficient

to meet this burden.” Id.

POINT I

THE CITY ISENTITLED TO SUMMARY JUDGMENT ON ITS CLAIM FOR
ENCROACHMENT ON EAST STREET

The undisputed evidence establishes that the Defendants’ contractor’s yard at 436 Fifth
Avenue extends over ten feet beyond the property line and into East Street. This is an
impermissible encroachment on public property and constitutes a public nuisance. Accordingly,
the City is entitled to summary judgment on this claim, and the Court should issue an order
requiring Defendants to remove the encroachment and enjoining any future encroachments.

It is well established that landowners abutting public property may not appropriate the
public’s property for their own private use. This principle is reflected in case law dating back
centuries: the principle “No man may make a stable-yard of the King’s highway” is attributed to
Lord Ellenborough in the 1812 case of Rex v. Cross, 3 Camp. 224 (1812). The principle has been
repeated many times by the courts of this state. See, e.g. Cohen v. City of New York, 113 N.Y.
532, 536 (1889) (“The old cases said the king’s highway is not to be used as a stable-yard; and a
party cannot eke out the inconvenience of his own premises by taking in the public highway.”);

James v. Sammis, 10 N.Y.S. 143 (2d Dep’t 1890) (affirming judgment for defendant
5
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commissioners of highways in plaintiff’s trespass action where defendants removed plaintiff’s
fence that was encroaching on a public highway); Gilsey v. Incorporated Village of Great Neck
Plaza, 170 Misc. 945 (Sup. Ct. Nassau Cnty. 1939), aff’d 258 A.D. 901 (2d Dep’t 1939) (citing
Rex v. Cross); People v. Scudder, 21 Misc.2d 614 (Police Ct. Village of Lloyd Harbor 1959); see
also Highway Law § 319 (it is the duty of property owners abutting a highway to remove fences
erected within the bounds of the highway).

Encroachment on public property constitutes a public nuisance, which the Court should
use its equity powers to remove. See County of Erie v. Marjorie’s Grove & Catering Service, Inc.,
97 Misc. 2d 329 (Sup. Ct. Erie Cnty. 1978); Incorporated Village of Bayville v. Viteritti, 2008
N.Y. Misc. LEXIS 9164, *5 (Sup. Ct. Nassau Cnty. May 27, 2008) (“An action by a municipality
to abate a public nuisance is equitable in nature” (citing New York Trap Rocl Corp. v. Clarkstown,
299 NY 77, 82 (1948)). “While the municipality’s power to bring such an action may be codified
in its municipal code, it is an inherent power not dependent upon statutory authorization.”
Incorporated Village of Bayville, 2008 N.Y. Misc. LEXIS 9164, at *5. “When a local government,
in the proper exercise of its delegated powers, summarily abates a public nuisance, it may compel
the owner of the property involved to bear the cost of abatement.” Id. at *7 (quoting Lane v. Mt.
Vernon, 38 N.Y.2d 344, 349 (1976)).

Where a survey demonstrates that defendants are encroaching on the plaintiff’s property,
summary judgment on the issue of liability is appropriate. Bullock v. Louis, 188 A.D.3d 783, 784-
85 (2d Dep’t 2020) (“Since the plaintiff established that the defendant did not acquire title to the
disputed property by adverse possession, and the plaintiff’s survey demonstrated that the
defendants’ driveway encroached on her property, the plaintiff is entitled to summary judgment

on the issue of liability”).
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In County of Erie v. Marjorie’s Grove & Catering Service, Inc., the county sought an order
directing the respondent catering company to remove its advertising sign from a county right of
way. The court concluded that the sign, which was “substantial and permanent structure,” was in
the right of way and thus, was “an unlawful encroachment on a county highway. As such itis a
nuisance and may be abated by the petitioner” including by “seek[ing] the equitable power of this
court to enforce the removal of such an encroachment.” 97 Misc. 2d 329, 330-331; see also
RPAPL § 871 (*an action may be maintained by the owner of any legal estate in land for an
injunction directing the removal of a structure encroaching on such land”). Accordingly, the court
granted the county’s request “that respondent be directed to remove his advertising sign, ... and
further enjoining respondent from erecting any other structures within the right of way of said
road.” Id. at 332.

Here, the eastern border of Defendants’ property at 436 Fifth Avenue runs along the
westerly border of East Street, which is owned by the City. City’s Stmt of Facts 114, 7-15. The
2022 Title Report establishes that the City has owned East Street since it was conveyed to the City
by deed in 1914. City’s Stmt of Facts 1{7-15; see CPLR 4523 (search certified by title company
has same legal effect as an official search); RPAPL § 321 (proof of ownership for twenty years
preceding the trespass or encroachment is presumptive evidence of ownership at the time of the
trespass or injury), see Ridgway v. Hawkins, 123 A.D. 15 (2d Dep’t 1907) (entrant failed to
overcome presumption of title to unoccupied lands where plaintiff showed unbroken chain of title
for 30 years preceding trespass); New York & Brooklyn Suburban Inv. Co. v. Leeds, 100 Misc. 2d
1079 (Sup. Ct. Suffolk Cnty. Sept. 21, 1979) (plaintiff established presumptive evidence of

ownership under RPAPL 321). The conveyance to the City was completed by the deed, and there
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were no conditions subsequent or right to reentry. Accordingly, East Street constitutes public
property, regardless of whether it was subsequently accepted as a public street.

The undisputed evidence establishes that Defendants’ fence/gate is located over 10-feet
over the boundary line of 436 Fifth Street into East Street. City’s Stmt of Facts at {118, 36, 43;
see also Exhibits 6, 10, 11, 13, 14, 23, 24. Specifically, the 2000 Survey reviewed by Mr. LaRocca
at the time he purchased the property, the 2009 stake out ordered by Mr. LaRocca, the City’s 2014
survey, and a 2016 survey ordered by the City all show that Defendants’ fence/gate is encroaching
into East Street by over 10-feet. Mr. Senor, the licensed land surveyor hired by the LaRoccas in
2009 and consulted by the LaRoccas again in 2016 testified in this matter that the fence/gate is
over 10 feet over the boundary line of 436 Fifth Avenue and is located in East Street. City’s Stmt
of Facts at 1 36, 42-43.

The undisputed facts also show that Defendants use the space between their property line
and the fence/gate for their business purposes to the exclusion of the public. City’s Stmt of Facts
at 1138-39; Ex. 13; Ex. 7 (Flavio Dep.) at 102-104 (uses the space shaded for his business to store
tools and materials). The undisputed evidence also establishes that Flavio LaRocca has been aware
of the encroachment since purchasing the property in 2002. The City provided Defendants with
notice of the encroachment in 2009 and again in November 2015. City’s Stmt of Facts at 1129,
39. See New Rochelle City Code §111-40(A). However, Defendants have not taken any action to
remove the encroachment. City’s Stmt of Facts at 144.

Accordingly, the City is entitled to summary judgment on its claim for encroachment into
East Street and an order directing Defendants to remove the encroachment within a reasonable

time. The City further requests that the Court impose a penalty on Defendants, pursuant to City
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Code 8§ 111-40C, or $2,500 for the initial violation, $5,000 for the subsequent violation and a
penalty of $50 per day for each day thereafter that the encroachment has not been removed.?

Any argument that the Defendants’ encroachment is permissible because it is long-
standing, that Defendants gained ownership rights through adverse possession, or that the City
gave Defendants permission for the encroachment into East Street in or around 2009 fail to
overcome the City’s entitlement to summary judgment. “It is settled that title to property owned
by a municipality in its governmental capacity cannot be lost through adverse possession.” Litwin
v. Town of Huntington, 208 A.D.2d 905, 906 (2d Dep’t 1994).2 Indeed, courts have repeatedly
rejected arguments that encroachments on public property are permissible because they are long-
standing. For example, in County of Erie, in ordering the removal of the encroaching sign, the
court rejected as “without merit,” the respondent’s argument that the County should be estopped
from removing the sign because it had existed for over 25 years. 97 Misc. 2d at 331-332 (“No
individual, according to well-established principles, can gain for himself an easement on a highway
by prescription, or in any way make a valid encroachment upon the public right. ... An obstruction
to it, however long continued, is unlawful, and no right can be acquired by persisting in the
maintenance of it.” (internal citations omitted)). See also People v. Scudder, 21 Misc.2d 614, 620-
621 (Police Ct. Village of Lloyd Harbor 1959) (“The fact that, for many years, Mr. Scudder has
been leaving his car on the roadside near his residence could not, of course, create in him a right

to continue to do so.”).

2 Pursuant to §111-40, a fine of up to $2,500 may be imposed for a first offense, a fine of not more than $5,000 may
be imposed for a second offense within three years of the first offense, and “each and every day the violation
continues after the owner, general agent or contractor of the building or premises where such violation occurred has
been notified thereof shall be deemed a separate and distinct violation.” City Stmt. of Facts {87.

3 Defendants did not assert a claim for adverse possession in their Answer. Ex. 2. Nor can Defendants establish the
elements of adverse possession here, as there is no evidence of use that is “(1) hostile and under a claim of right, (2)
actual, (3) open and notorious, (4) exclusive, and (5) continuous for the statutory period[.]” CSC Acquisition-NY, Inc.
v 404 County Rd. 39A, Inc., 96 A.D.3d 986, 987 (2d Dep’t 2012).

9
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The City also anticipates that Defendants will argue that they received permission for their
encroachment, but any such argument is unavailing. Flavio LaRocca testified that, he obtained a
stake out of the property in 2009 showing that his fence encroached into East Street by only 10-
inches. City Statement at 135. He testified that he met with City officials shortly after the stake
out and they agreed that he did not need to remove the encroachment.* Even assuming that, in
2009, someone gave Mr. LaRocca permission for the encroachment at that time, they would have
had no authority to make a gift of public property and this would be irrelevant to the continued
existence of the encroachment after the November 2015 Notice to Remove. City’s Stmt of Facts
at 1139. A city employee is without authority to permit a permanent encroachment on City
property. New Rochelle City Code § 111-38(E) states “Any permit granted or permission
expressed or implied in the provisions of this code to construct a building so as to project beyond
the street lot line shall be revocable by the City of New Rochelle, New York, at will.” (emphasis
added). Accordingly, even if Defendants received permission for the encroachment in 2009—
which the City does not concede—they were under an obligation to remove the encroachment after
receiving the Notice to Remove in November 2015.

This Court should grant the City summary judgment on its claim of public nuisance based
on the encroachment into East Street, order abatement of the nuisance, and issue an injunction

against future encroachments by Defendants.

4 Mr. LaRocca’s testimony that the stake-out showed an encroachment of only 10-inches is not credible as a matter of
law. The 2000 survey, the stake out, and the City’s 2014 and 2016 surveys all show that the encroachment into East
Street was over 10-feet. Moreover, Mr. Senor testified that he never told Mr. LaRocca that the encroachment was
only 10-inches. City Stmt. of Facts §37. Additionally, Mr. LaRocca knows how to read land surveys and reviewed
the 2000 Survey, thus he knew before obtaining the stake out in 2009 that the encroachment was much more than 10-
inches. Accordingly, this testimony should be disregarded as a matter of law. However, solely for purposes of this
motion, the City assumes that Mr. LaRocca told City officials in 2009 that his property was only encroaching into
East Street by 10 inches. In which case, he never received permission for a 10-foot encroachment.

10
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POINT Il

THE CITY ISENTITLED TO SUMMARY JUDGMENT ON ITS CLAIMS BASED ON
DEFENDANTS’ CREATION OF A PARKING LOT ON THE FLOWERS PARK
PARCEL

The City’s first, second, and third causes of action state claims for trespass, negligence,
and nuisance based on the Defendants’ creation of a parking lot on the Flowers Park Parcel on
May 16, 2015.

A. Defendants Trespassed upon the Parcel

“The elements of a cause of action sounding in trespass are an intentional entry onto the
land of another without justification or permission.” Johnstone v. Babad, 170 A.D.3d 692, 694
(2d Dep’t 2019) (citation omitted). Intent is defined as intending the act which produces the
unlawful intrusion, where the intrusion is an immediate or inevitable consequence of that act
See Phillips v Sun Oil Co., 307 N.Y. 328, 331 (1954). *“Liability may attach regardless of
defendant’s mistaken belief that he or she had a right to enter.” State of New York v Johnson, 45
A.D.3d 1016, 1019 (2d Dep’t 2007); see Curwin v Verizon Communications [LEC], 35 A.D.3d
645 (2d Dep’t 2006). “An unlawful encroachment has been consistently characterized as a
continuous trespass giving rise to successive causes of action[.]” CSC Acquisition-NY, Inc. v 404
County Rd. 39A, Inc., 96 A.D.3d 986, 987 (2d Dep’t 2012).

A defendant’s testimony as to their unauthorized use of the plaintiff’s property is sufficient
to establish a trespass. CSC Acquisition-NY, Inc. v. 404 Cty. Rd. 39A, Inc., 2011 N.Y. Misc. LEXIS
559, *36 (Sup. Ct. Suffolk Cnty. Jan 6, 2011), aff’d 96 A.D.3d 986, 987 (2d Dep’t 2012). For
example, in CSC Acquisition-NY, Inc., the defendant operator of a car wash testified that, while he
did not obtain the permission of the neighboring property owners, nor did he ever pay real estate
taxes on the adjacent parcels, he did improve upon and create roads and parking areas on adjacent
parcels for the use by his car wash business. Id. at 15-16. For example, while he testified that he

11
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did not make the roadway wider, he “did have some grading and crushed stone added to the surface
and car wash employees pruned the trees.” Id. at 16. Additionally, he had woodchips and gravel
and some grading placed on another roadway on a neighboring parcel to decrease the dust created
by the car wash customers’ use, and created a partially-paved semi-circle on neighboring property
for the his customers to turn around more easily. Id. at 16-17. The defendant car wash owner
conceded that he was never given permission for the work performed or the use of the neighboring
property. Accordingly, the CSC Acquisition court found that the unauthorized improvements and
use constituted a trespass, and granted the plaintiff summary judgement “permanently enjoining
the defendants from driving and/or parking on the subject circular driveway/parking area” and the
improved roadways depicted on a survey. The defendants were also ordered to remove the circular
driveway and encroachments within 30 days. Id. at *1-2.

As in CSC Acquisition, Defendants’ admitted unauthorized work on the Parcel to facilitate
its use as a parking lot constitutes a trespass.

B. The Creation of a Parking Lot on the Parcel Constitutes Negligence

Violation of a municipal ordinance constitutes evidence of negligence. Elliott v. City of
N.Y., 95 N.Y.2d 730, 734 (2001). It is well-established that parks are held in trust for public use;
it is axiomatic that each member of the public has a duty not to interfere with the public’s use of
public property or to convert public property for his own personal use. Chapter 224 of the New
Rochelle City Code addresses “Parks,” and § 224-1 provides that “no person shall modify, alter or
in any manner interfere with the line or grades of any park or park street, nor take up, move or
disturb any . . . tree, . . . sod, soil or gravel thereof, except by direction of the Commissioner of
Parks and Recreation or under the Commissioner’s permit.” Flavio LaRocca did not have

permission from the Commissioner of Parks and Recreation to perform grading work, move dirt
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or gravel, or spread woodchips upon the Parcel. Accordingly, Defendants’ work on the Parcel on
May 15, 2016 constituted a violation of City Code § 224-1, and constitutes negligence.

C. The Creation of a Parking Lot on the Parcel Constitutes a Public Nuisance

As noted above in Point |, interference with the public’s use of public property constitutes
a public nuisance.

A public nuisance exists for conduct that amounts of a substantial interference with

the exercise of a common right of the public, thereby offending public morals,

interfering with the use by the public of a public place or endangering or injuring

the property, health, safety or comfort of a considerable number of persons. A

public nuisance is a violation against the State and is subject to abatement or
prosecution by the proper governmental authority.

532 Madison Avenue Gourmet Foods, Inc. v. Finlandia Center, 96 N.Y.2d 280, 292 (2001); see
also Volunteer Fire Assn. of Tappan, Inc v. County of Rockland, 101 A.D.3d 853, 856 (2d Dep’t
2012) (where a party has entered upon the property of another, “causing physical damage to, and
depriving the plaintiff of the use and enjoyment of its property,” that party may be liable for
trespass and nuisance).

Here, it is undisputed that Defendants entered upon park property belonging to the City to
create a parking lot for the private businesses on East Street without the permission of the City.
Such use interferes with the public’s use of the property, and caused damage which required the
City to take steps to preserve the property.

Flowers Park is owned by the City of New Rochelle. City Stmt. of Facts 23. The eastern
border of East Street abuts Flowers Park. Id. at 5. The Parcel on which Flavio LaRocca instructed
his employees to work was off of East Street, in Flowers Park. Id. at {5, 147. Indeed, Flavio
LaRocca testified that the Parcel was part of Flowers Park. Id. at §47. Flavio LaRocca further
admitted during his deposition that the City has never given him permission to do work upon the
Parcel. Id. at 170. Nevertheless, on May 16, 2015, Flavio LaRocca instructed his employees to

13
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enter the Parcel and “rake out” the Parcel, including smoothing out any raised areas, spreading a
subbase material (potentially woodchips) across the Parcel, and compacting the material down
across the entire Parcel with a mini-steamroller so that it could be used as a parking area. Flavio
LaRocca testified that the video recorded by Mr. Cox was an accurate representation of the work
he instructed his employees to perform on the Parcel. Defendants’ work to create a parking lot on
public park property constitutes a public nuisance.
POINT 11
DEFENDANTS’ COUNTERCLAIMS FAIL BECAUSE DEFENDANTS DID NOT

COMPLY WITH THE NOTICE OF CLAIM REQUIREMENTS OF THE GENERAL
MUNICIPAL LAW

In their first counterclaim, Defendants allege that the City converted jersey barriers owned
by Defendants and asphalted them in place on the opposite side of East Street from 436 Fifth
Avenue. Ex. 2 at 1195-97. Defendants claim that the jersey barriers have a value of $40,000. Ex.
2 at 1 100. Defendants’ second counterclaim asserts a cause of action seeking reimbursement for
unspecified costs and expenses for maintenance and improvements to East Street.

Defendants’ counterclaims fail because Defendants did not comply with the notice of claim
requirements of General Municipal Law § 50-e or § 50-i. “A notice of claim is a condition
precedent to bringing a tort claim against a municipality.” Finke v. City of Glen Cove, 55 A.D.3d
785 (2d Dep’t 2008). In Finke, the plaintiff sued to recover for the loss of personal property. The
plaintiff alleged that the defendant city had consented to a tenancy at will permitting him to store
equipment on city property, and that the city was thus required to provide him 30-days notice
before removing the equipment, which he claimed it did not do. Id. at 786. The court dismissed
the plaintiff’s claims for conversion because “service of a notice of claim is a condition precedent

to the interposition of negligence and conversion claims against a municipality.” Id. at 786.
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Accordingly, Defendants’ counterclaims are also barred by failure to comply with the notice of
claim requirements.

POINT IV
THE COURT SHOULD GRANT THE CITY’S MOTION TO AMEND ITS REPLY

The City moves to amend its Reply to the Defendants’ counterclaims to assert affirmative
defenses of the statute of limitations and laches. See Ex. 42 (Proposed Amended Reply). Under
CPLR 3025(b), motions for leave to amend are liberally granted absent prejudice or surprise.
Young v. Estate of Michael B. Young, 84 A.D.3d 1359, 1360 (2d Dep’t 2011) (reversing denial of
motion to amend reply to assert defense to counterclaims); Aurora Loan Servs., LLC v. Dimura,
2013 NY Slip Op 1797, 1 1, 104 A.D.3d 796, 797, 962 N.Y.S.2d 304, 306 (App. Div. 2nd Dept.)
(affirming lower court’s grant of motion to amend reply to counterclaims to add statute of
limitations defense).

Defendants’ counterclaim did not plead a date on which the alleged conversion of jersey
barriers occurred. However, Defendants subsequently produced documents and gave testimony
indicating that the alleged conversion occurred in or around 2003. Here there can be no claim of
surprise or prejudice as the information concerning the date on which Defendants’ claim accrued
was in the defendants’ possession.

Notably, while the City has included its notice of claim defense in the Proposed Amended
Reply, the City is not required to raise these arguments in a responsive pleading. See Jimenez v.
City of N.Y., 24 Misc. 3d 1201(A), 1201A, 889 N.Y.S.2d 882 (Sup. Ct. N.Y. Cnty. June 5, 2009)
(“the City did not waive its late notice of claim defense by failing to raise it as an affirmative
defense. A plaintiff's failure to comply with the notice of claim requirements is a condition
precedent to suit, and as such is part of the plaintiff's substantive cause of action. The municipality

is not required to raise it as an affirmative defense to preserve it.”) (citing cases).
15
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POINT V

THE CITY ISENTITLED TO SUMMARY JUDGMENT DISMISSING DEFENDANTS’
FIRST COUNTERCLAIM FOR CONVERSION OF JERSEY BARRIERS

Discovery in this action has revealed that Defendants’ claim for conversion of jersey
barriers accrued in 2003, sixteen years before Defendants asserted their counterclaim in this case.
Accordingly, in addition to being barred by failure to comply with notice of claim requirements,
the conversion counterclaim is also barred by the statute of limitations and the doctrine of laches.
Moreover, Defendants’ testimony establishes that Defendants abandoned the jersey barriers before
they were allegedly taken, accordingly, Defendants had no ownership interest in the jersey barriers
at the time they were allegedly taken.

First, Defendants’ counterclaim for conversion of 20 jersey barriers is barred by the statute
of limitations. The statute of limitations for conversion against a municipality is one year and 90
days. Gen. Mun. Law § 50-i. Discovery in this matter establishes that Defendants’ counterclaim
accrued in 2003. Defendants produced letters from Flavio LaRocca to the City Manager and the
City’s Director of Parks and Recreation dated June 11, 2003, and November 17, 2003, stating that
“the contractor who has been staging at the city-owned property on Fifth Ave (directly across from
our yard) has moved 20 of our jersey barriers along the opposite side of East Street.” City Stmt.
of Facts 178; Ex. 16 (Letters). Thus, the statute of limitations began running in 2003 and expired
one year and 90 days thereafter. Defendants did not assert their conversion claim until 2019. Ex.
2. Defendants’ action for conversion is time-barred.

Second, the conversion counterclaim is also barred by the doctrine of laches. The doctrine
of laches is an equitable defense which bars a claim where there has been an unreasonable delay
by the plaintiff in undertaking to enforce his rights, which resulted in prejudice to the opposing
party. See Matter of Barabash, 31 N.Y.2d 76, 81 (1972); Shiotani v. Walters, 2012 U.S. Dist.

16

271240222v.3

22 of 27



[FTCED._VESTCHESTER COUNTY CLERK 0573172022 04:48 PN)  !NDEXNO 54190/ 2016

NYSCEF DOC. NO. 113 RECEI VED NYSCEF: 05/31/2022

LEXIS 175464, *23 (S.D.N.Y. Dec. 3, 2012) (action to recover painting under New York State
law barred by doctrine of laches where plaintiff was not diligent in pursuing claim, and defendants
were prejudiced by passage of time “because certain witnesses an documents are no longer
available™). Here, Defendants waited 16 years from the time they allege the jersey barriers were
taken by the contractor to assert a claim against the City. Such a delay has resulted in prejudice to
the City by the loss of access to relevant evidence. See 8 N.Y.C.R.R. 185.15 Appendix L (record
retention requirements for reports of incidents of theft, contracts, and capital construction or public
improvement file retention period are each 6 years)

Finally, Defendants conversion claim also fails because Defendants abandoned the jersey
barriers before they were allegedly taken by the contractor. The “[tjwo key elements
of conversion are (1) plaintiff's possessory right or interest in the property and (2) defendant's
dominion over the property or interference with it, in derogation of plaintiff's rights.” Colavito v
New York Organ Donor Network, Inc., 8 N.Y.3d 43, 49-50 (2006). Where property has been
abandoned, “there can be no cause of action for conversion.” Cretaro v. Huntington, 2022 N.Y.
App. Div. LEXIS 1799 (4th Dep’t Mar. 18, 2022) (“[i]f property can be deemed abandoned, then
plaintiff’s possessory interest was forfeited and defendants’ actions were authorized”). Leaving
unmarked chattels for several months on city property constitutes abandonment. See generally
Navarro v. New York, 136 A.D.2d 483, 484, (1st Dep’t 1988) (“Vehicle and Traffic Law § 1224,
... provides that, where a vehicle is left on a city street without license plates for more than six
hours, it is deemed abandoned and title vests in the city.”); Henryka v. Amalgamated Warbasse
House, Inc., 34 Misc. 3d 157(A), 157A, 950 N.Y.S.2d 608 (App. Term 2d Judicial Dep’t Mar. 6,
2012) (property deemed abandoned after defendants waited approximately 6 weeks following

eviction).
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Here, Flavio LaRocca testified that he did not purchase the jersey barriers; rather, they were
left on 436 Fifth Avenue by the prior owner, John Maffei, when the LaRoccas purchased the
property in September 2002. City Stmt of Facts §72. The LaRoccas moved all of the jersey
barriers out of 436 Fifth Avenue and stacked them in the middle of East Street after purchasing
436 Fifth Avenue.® Id. at §74. The jersey barriers contained no markings identifying them as
belonging to Defendants. Id. at §75. They remained stacked in the middle of East Street for several
months before they were allegedly taken by the contractor. Id. at §76. Thus, at the time the jersey
barriers were allegedly taken by the contractor, they had been abandoned by the Defendants and
any possessory interest of the Defendants had been forfeited. Accordingly, even if Defendants’
conversion claim were not barred by the statute of limitations, laches, and the failure to comply
with the General Municipal Law, the City would be entitled to summary judgment because

Defendants had abandoned the jersey barriers before they were allegedly moved by the contractor.

POINT VI

THE CITY ISENTITLED TO SUMMARY JUDGMENT ON DEFENDANTS’
COUNTERCLAIM FOR REIMBURSEMENT OF ALLEGED MAINTENANCE COSTS

Defendants’ second counterclaim asserts a cause of action seeking reimbursement for costs
and expenses for maintenance and improvements to East Street, “including but not limited to
plowing and repairing pot holes and removing debris[.]” Ex. 2 at 1105. In addition to failing
because Defendants did not comply with the notice of claim requirements, the second counterclaim
also fails to state a claim, and would be barred by applicable statutes of limitations and the doctrine

of laches even if Defendants could state a claim.

5 It is undisputed that the fence/gate along 436 Fifth Avenue is at least 10-feet over the boundary of East Street, and
the jersey barriers were placed beyond the fence/gate. City Stmt. of Facts {74.
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There is no cause of action against a municipality for damages related to work that a
resident unilaterally undertakes on public property. Even, assuming arguendo, that the City has a
duty to maintain East Street as a street, a city’s duty is only to maintain its streets and sidewalks
in a reasonably safe condition, taking into account such factors as the traffic conditions, the terrain,
and fiscal practicality. Individual residents are not authorized to purportedly make improvements
to city-owned property and then bill the city for them.

With respect to snow removal, a city’s “failure to timely remove accumulations of ice or
snow is not actionable” “in the absence of prior written notice or a showing that [the city]
affirmatively caused or created the dangerous condition.” Roser v. City of Kingston, 251 A.D.2d
936, 936, (2d Dep’t 1998). While a municipality may owe a general duty to the public to maintain
public spaces in a reasonably safe condition, “there is no duty to maintain [public property] in a
condition acceptable to the abutting landowner.” Seril v. Bureau of Highway Operations of the
DOT, 245 A.D.2d 233, 236 (1st Dep’t 1997) Iv. denied 91 N.Y.2d 813 (1998). Accordingly, there
is no basis for Defendants’ second counterclaim seeking money damages for reimbursement of
maintenance costs.

Finally, even if such a cause of action could be asserted—which it cannot—any claim for
expenses dating back to 2002 would be untimely and barred by laches. See e.g., CPLR § 214;
Gen. Mun. Law 8 50-e (notice of claim must be filed within 90 days); Gen. Mun. Law § 50-i(1)
(in addition to notice of claim requirement, an action or special proceeding against a municipality
must be commenced within one year and ninety days after the happening of the event upon which
the claim is based). Accordingly, the City is entitled to summary judgment on Defendants’ second

counterclaim.
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Conclusion
For the reasons stated above and in the City’s statement of facts and affirmation, the City’s

motion to amend its reply and for summary judgment should be granted.

Dated: White Plains, New York
May 31, 2022

Respectfully submitted,

WILSON, ELSER, MOSKOWITZ
EDELMAN & DICKER LLP
Attorneys for the City of New Rochelle

975

Peter A. Meisels

Eliza M. Scheibel

1133 Westchester Avenue
White Plains, NY 10604
(914) 323-7000

Our File No. 00479.06450
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

CITY OF NEW ROCHELLE
Index No. 54190/2016
Plaintiff,
- against -
AFFIRMATION IN
FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA SUPPORT OF THE CITY
ROCCA & SONS, INC. a.k.a. F. LAROCCA & SONS, INC. OF NEW ROCHELLE’S

and FMLR REALTY MANAGEMENT LLC., MOTION FOR SUMMARY

JUDGMENT
Defendants.

PETER A. MEISELS, an attorney duly admitted to practice law before the courts of the

State of New York, hereby affirms the following to be true under the penalties of perjury:

1. I am a member of the law firm of Wilson, Elser, Moskowitz, Edelman & Dicker,
LLP, attorneys for plaintiff City of New Rochelle (the “City”). As such, I am fully familiar with
the facts and circumstances of this action based upon my review of the legal file maintained by
my office and consultation with our client.

2. I submit this affirmation in support of the City’s motion for an Order pursuant to
CPLR § 3212 granting summary judgment on the City’s causes of action for (i) trespass, (ii)
negligence, (iii) nuisance by creation of a parking lot on public property, and (iv) nuisance by
encroaching on East Street and Fifth Avenue, and dismissing Defendants’ counterclaims against
the City, and for such other and further relief as this Court deems appropriate.

Exhibits
3. Attached hereto as Exhibit 1 is a true and accurate copy of the Plaintiff’s Verified

Complaint with exhibits, dated April 1, 2016.

4. Attached hereto as Exhibit 2 is a true and accurate copy of the Defendants’
1

271275865v.1

1 of 10



[FTCED._WESTCHESTER COUNTY CLERK 0573172022 04:48 PN !NDEXNO 54190/ 2016

NYSCEF DOC. NO. 114 RECEI VED NYSCEF: 05/31/2022

Verified Answer with Affirmative Defenses dated April 29, 20109.

5. Attached hereto as Exhibit 3 is a true and accurate copy of the Plaintiff’s Verified
Reply, dated May 16, 2019.

6. Attached hereto as Exhibit 4 is a true and accurate copy of a report pursuant to
CPLR 4523 regarding a title search performed by a title insurance company regarding the bed of
East Street in New Rochelle, New York, dated March 8, 2022 (“the 2022 Title Report™). A copy
of the original 2022 Title Report was produced in this action, bearing Bates number PLTF0164-
194. In the course of preparing the City’s motion for summary judgment, a typographical error
was discovered in the first two pages of the report. Accordingly, the title insurance company
corrected the error and the corrected pages are included in Exhibit 4.

7. Attached hereto as Exhibit 5 is a rue and accurate copy of a September 9, 2015
Title Report regarding East Street and East Place in New Rochelle (“the 2015 Title Report”) and
attaching, inter alia, the 1914 Deed transferring title in East Street and East Place to the City of
New Rochelle. The 2015 Title Report with Attachments was produced in this matter bearing
Bates numbers PLTF059-PLTFO064.

8. Attached hereto as Exhibit 6 is a true and accurate copy of a survey map of
property prepared for the City of New Rochelle by the licensed land surveyor Ward Carpenter
Engineers, Inc., dated December 8, 2014, (hereinafter, the “2014 Survey”). The 2014 Survey
depicts, inter alia, properties abutting East Street in New Rochelle.

9. Attached hereto as Exhibit 7 is a true and accurate copy of the transcript of the
deposition of defendant Flavio LaRocca.

10. Attached hereto as Exhibit 8 is a true and accurate copy of the September 2002

Deed transferring ownership of 436 Fifth Avenue to Flavio and Maria La Rocca which was
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marked as Plaintiff’s Exhibit 1 at Flavio LaRocca’s deposition. Ex. 7 (Flavio Dep.) at 44:11-
45:6.

11. Attached hereto as Exhibit 9 is a true and accurate copy of a deed recorded on
March 18, 2008, showing the transfer of 436 Fifth Avenue from Flavio and Maria La Rocca to
their LLC, FMLR Management LLC, which was produced in this action by Defendants and
bears Bates numbers D0016-0019.

12. Attached hereto as Exhibit 10 is a true and accurate copy of a land survey
showing 436 Fifth Avenue and East Street, which was prepared by Rob laropoli and dated
November 2000 (hereinafter the “2000 Survey”), and which was marked as “Exhibit 1-A” at Mr.
LaRocca’s deposition. Mr. LaRocca reviewed this survey before purchasing 436 Fifth Avenue
in September 2002. Ex. 7 (Flavio Dep.) at 45:24-46:8, 47:14-48:19 (laropoli Survey is a survey
Mr. LaRocca reviewed prior to purchasing 436 Fifth Avenue).

13. Attached hereto as Exhibit 11, is a copy of the 2000 Survey which was marked as
Plaintiff’s Exhibit 1A at the deposition of Flavio LaRocca, and which contains markings in pink,
yellow, and blue highlighter made by Mr. LaRocca at his deposition. Ex. 7 (Flavio Dep.) at
45:24-46:8, 47:14-48:19 (laropoli Survey is a survey Mr. LaRocca reviewed prior to purchasing
436 Fifth Avenue).

14. Attached hereto as Exhibit 12 is a true and accurate copy of a title insurance
policy issued by Commonwealth Land Title Insurance Company to Flavio and Maria La Rocca,
which was produced by defendants in this litigation bearing Bates numbers D0001-0015.

15. Attached hereto as Exhibit 13 is a copy of the 2014 Survey that was marked as

Plaintiff’s Exhibit 11 at Flavio La Rocca’s deposition, which contains hand-drawn, colored
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markings made by Mr. La Rocca at his deposition. Ex. 7 (Flavio LaRocca Dep.) at 100:14-
102:15.

16. Attached hereto as Exhibit 14 is a true and accurate copy of a Survey of Property
prepared for City of New Rochelle in the City of New Rochelle dated April 13, 2016, prepared
by Ward Carpenter Engineers, Inc. which is a licensed land surveyor. This was marked as
Plaintiff’s Exhibit 18 at the deposition of Flavio La Rocca; the pink highlighted markings on the
survey were made by Flavio LaRocca to indicate the encroachment of Defendants’ property onto
East Street. Ex. 7 (Flavio Dep.) at 188:16-13.

17. Attached hereto as Exhibit 15 is a true and accurate copy of a letter dated March
17, 2003 from New Rochelle City Manager Charles B. Strome, 111 to Flavio LaRocca bearing
Bates number D0033. See Ex. 7 (Flavio Dep.) at 87:2-88:2.

18. Attached hereto as Exhibit 16 a true and accurate copy of documents produced by
defendants in this litigation with bear Bates numbers D0241-242, which appear to be letters
dated June 11, 2003 and November 17, 2003 from Flavio LaRocca to “Mr. William Zimmerman,
Director of Parks and Recreation, and “Mr. Charles Strome, City Manager.”*

19. Attached hereto as Exhibit 17 is a true and accurate copy of a letter dated June
22, 2009 from Paul Vacca, Deputy Commissioner of Development/Building Official for the City
of New Rochelle and Jeffrey E. Coleman, P.E., then-Commissioner of Public Works for the City
of New Rochelle to FMLR Management, LLC and Mr. LaRocca, which was marked as
Plaintiff’s 9 at Mr. LaRocca’s deposition. See Ex. 7 (Flavio Dep.) at 90:18-91.:9.

20. Attached hereto as Exhibit 18 is a true and accurate copy of a letter dated

November 18, 2015 from Alexander Tergis, Commissioner of Public Works for the City of New

! No evidence was produced that these letters were ever received by the City. They are offered for the Defendants’
knowledge of the alleged jersey barrier issue.
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Rochelle to FMLR Management LLC, which was marked as Exhibit 3D at the deposition of
Flavio LaRocca.

21. Attached hereto as Exhibit 19 is a true and accurate copy of Defendants’
Response to First Set of Interrogatories and Document Demands by Plaintiff (Flavio dep. Ex. 12)

22. Attached hereto as Exhibit 20 is a true and accurate copy of a photograph taken
standing on East Street facing towards Fifth Avenue, which was marked as Plaintiff’s Exhibit 19
at Flavio LaRocca’s deposition. Ex. 7 at 179:4-180:15. Flavio LaRocca testified that the pick-
up truck seen parked on East Street is his truck, parked next to his property at 436 Fifth Avenue.
He also used a blue pen to circle a wall which demarks the border of his property and the
property of PAB. Mr. LaRocca also depicted PAB’s property shown in the photo in yellow
highlighted on the survey included as Exhibit 13 herein. Ex. 7 (Flavio Dep.) at 180:16-182:2.

23. Attached hereto as Exhibit 21 a true and accurate copy of a series of photographs
produced by Defendants and bearing Bates stamps D0402-D0405, which depict the Parcel after it
was fenced in by the City. Ex. 7 (Flavio Dep.) at 184:12-185:23.

24. Attached hereto as Exhibit 22 is a true and accurate copy of the transcript of the
March 5, 2021 deposition of defendant Maria LaRocca.

25. Attached hereto as Exhibit 23 is a a true and accurate copy of a July 2016 email
chain between Maria LaRocca and the office of Gabriel E. Senor PC, including four pages of
documents attached to Ms. LaRocca’s July 6, 2016 12:53pm email.

26. Attached hereto as Exhibit 24 is a true and accurate copy of the transcript of the
March 29, 2021 deposition of Eliot Senor.

27. Attached hereto as Exhibit 25 a true and accurate copy of documents received

from Gabriel E. Senor, P.C. in response to Plaintiff’s subpoena, which were marked as Plaintiff’s
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Exhibit 2 at the March 29, 2021 deposition of Mr. Senor. See Ex. 24 (Senor Dep.) at 27:4-28:21.
Mr. Senor testified that the documents included the job order for 436 Fifth Avenue, the paid bill,
and additional documents from his file regarding the stake out at 436 Fifth Avenue in August
2009. Id.

28. Attached hereto as Exhibit 26 is a true and accurate copy of the transcript of the
February 25, 2020 deposition of Paul VVacca, the Deputy Commissioner of Development and
Building Official for the City of New Rochelle.

29. Attached hereto as Exhibit 27 a true and accurate copy of minutes of a June 2,
1914 meeting of the City of New Rochelle City Council, Bates stamps PLTF119-126.

30. Attached hereto as Exhibit 28 is a true and accurate copy of the transcript of the
May 28, 2021 deposition of Felipe Maya.

31. Attached hereto as Exhibit 29 is a true and accurate copy of the transcript of the
August 4, 2021 deposition of journalist Robert Cox.

32. Attached hereto as Exhibit 30 is a true and accurate copy of a video created by
Robert Cox on May 16, 2015 depicting work being done at the Parcel, in the area of East Street
and Flowers Park, and which was marked as an exhibit at the deposition of Mr. Cox. See Ex. 29
(Cox Dep.) at 6:6-7:15.

33. Attached hereto as Exhibit 31 is a true and accurate copy of an article published
by Robert Cox on the website for Talk of the Sound on May 26, 2015 entitled “Who Is Flavio La

Rocca ? — Part IV Article, available at https://talkofthesound.com/2015/05/26/who-is-flavio-la-

rocca-part-iv/ (late visited May 18, 2022). See Ex. 29 (Cox Dep.). The article was originally
published with a number of photographs, which were attached to Plaintiff’s complaint. Attached

hereto as Exhibit 32 is a copy of the article produced by Defendants as D0197-D0199.
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34. Attached hereto as Exhibit 33 is a true and accurate copy of an article published
by Robert Cox on the website for Talk of the Sound on November 9, 2015 entitled “Who Is
Flavio La Rocca ? — Part VIII” Article, which was produced in this litigation by Defendants as
D0119-D0135 and marked as an exhibit at Mr. Cox’s deposition. See Ex. 29 (Cox Dep.) at
69:20-70:18.

35. Attached hereto as Exhibit 34 is a true and accurate copy of a survey map
prepared for the City of New Rochelle on April 12, 2022 marking the location of the chain link
fence surrounding the Parcel and containing the embossed seal of licensed land surveyor
Avristotle Bournazos, P.C. For each of use, the pdf of Exhibit 34 contains the entire survey,
followed by enlarged scans of the survey in 4 parts. At the court or defendants’ request, Plaintiff
can submit a hard copy of the survey with the embossed seal to the Court.

36. Attached hereto as Exhibit 35 is a true and accurate copy of a November 25, 2015
letter from the City of New Rochelle to Flavio LaRocca & Sons, which was produced by
Defendants in this matter as Bates number D034 and which was marked as Defendants’ Exhibit
AA at the deposition of Paul Vacca.

37. Attached hereto as Exhibit 36 is a true and accurate copy of an Aerial Photograph
showing 436 Fifth Avenue, East Street, the Sidney E Frank Skate Park, and the Parcel, which
was marked as “Plaintiff’s 24” at the deposition of Flavio LaRocca. Ex. 7 at 163:9-164:7. Mr.
LaRocca circled the area of the Parcel with a yellow highlighter in Exhibit 36. Ex. 7 at 163:9-
164:7.

38. Attached hereto as Exhibit 37 is a true and accurate copy of the July 10, 2018

stipulation extending the time for Defendants to file an answer to September 30, 2018.

271275865v.1
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39. Attached hereto as Exhibit 38 is a true and accurate copy of the Note of Issue
filed in this matter on March 30, 2022.

40. Attached hereto as Exhibit 39 is a true and accurate copy of the certified 1914
deed transferring East Street to the City of New Rochelle, filed with the Westchester County
Clerk, Division of Land Records, and containing the County Clerk’s official seal.

41. Attached hereto as Exhibit 40 is a true and accurate copy of the Affidavit of
James J. Moran, P.E., Commissioner of Public Works for the City of New Rochelle.

42. Attached hereto as Exhibit 41 is a true and accurate copy of excerpts of the
transcript of the July 8, 2021 deposition of Bernardo F. Rivera (pages 1-7, 19-21, 47-48, 76, 79-
80).

43. Attached hereto as Exhibit 42, in accordance with CPLR 3025(b), is a true and
accurate copy of the City’s Proposed Amended Verified Reply with track changes to show the
changes to be made.

44. Attached hereto as Exhibit 43 are true and accurate copies of photographs of the
Parcel after it was fenced in, which were marked as Defendants’ Exhibit GG at the deposition of
Paul Vacca.

45. Attached hereto as Exhibit 44 is a true and accurate copy of the certified 1911
deeds transferring the property containing City Park to the City of New Rochelle, filed with the
Westchester County Clerk, Division of Land Records, and containing the County Clerk’s official

seal.
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Conclusion

46. Based on the foregoing and attached exhibits, the City’s Statement of Facts
pursuant to Rule 202.8-g, and those arguments presented in the accompanying memorandum of
law, it is respectfully requested that the City’s motion to amend the reply and for summary
judgment be granted, permit the City to amend its reply to the Defendants’ counterclaims to
assert the defenses of statute of limitations, failure to comply with notice of claim requirements,
and laches; and granting summary judgment in favor of the City, on the City’s claims for
trespass, negligence, and public nuisances and dismissing the Defendants’ counterclaims,
ordering the removal of the encroachment onto City property, enjoining Defendants from further
encroachment, and imposing statutory penalties pursuant to New Rochelle City Code § 111-40 of
at least $7,500 plus $50 for each day the encroachment has not been remedies, and granting such
other, further and different relief as this Court deems just and proper.

Dated: White Plains, New York
May 31, 2022

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP
Attorneys for the City of New Rochelle

By: ___ 73

Peter A. Meisels

Eliza M. Scheibel

1133 Westchester Avenue
White Plains, NY 10604
Tel. No. (914) 323-7000
Our File No.: 07367.00101
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CERTIFICATION OF
WORD COUNT SPECIFICATIONS

I hereby certify, pursuant to 22 NYCRR 202.8-b (a) (b) and (c), that the foregoing computer

generated affirmation was prepared using a proportionally spaced typeface as follows:

Specifications:

Name of typeface: Times New Roman
Point Size: 12 pts
Lines Spacing: Double

Word Count: The total number of words in this affirmation, inclusive of point headings and
footnotes if applicable, and exclusive of the pages containing the caption and signature block is
2477 words, which is in compliance with the word count limit of 7000 words.
Dated: White Plains, New York
May 31, 2022
Respectfully submitted,
WILSON, ELSER, MOSKOWITZ

EDELMAN & DICKER LLP
Attorneys for Plaintiff

Peter A. Meisels

1133 Westchester Avenue
White Plains, NY 10604
(914) 323-7000

Our File No. 07367.00101
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

CITY OF NEW ROCHELLE Index No.
Plaintiff,

- against -
SUMMONS
FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA
ROCCA & SONS, INC. a.k.a. F. LAROCCA & SONS, INC.
and FMLR REALTY MANAGEMENT LLC,

Defendants.

TO THE ABOVE-NAMED DEFENDANTS:

YOU ARE HEREBY SUMMONED to answer the complaint in this action and to serve a copy
of your answer on the plaintiff’s attorney within 20 days after the service of this summons,
exclusive of the day of service, or, if service of this summons is made by any means other than
by personal delivery to you within the state, within 30 days after such service is complete. In
case of your failure to answer, judgment will be taken against you by default for the relief
demanded in the complaint.

The basis of venue designated is the residence of plaintiff and defendants, which is Westchester
County.

Dated: White Plains, New York
April 1, 2016

Yours, etc.

Wilson Elser Moskowitz Edelman & Dicker, LLP
Attorneys for Plaintiff
1133 Westchester Avenue
White Plains, NY 10604
(914) 323-7000

iza M. Scheibel

5948640v.1
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
CITY OF NEW ROCHELLE Index No.
Plaintiff,
- against -
VERIFIED COMPLAINT
FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA

ROCCA & SONS, INC. a.k.a. F. LAROCCA & SONS, INC.
and FMLR REALTY MANAGEMENT LLC,

Defendants.

Plaintiff the City of New Rochelle (the “City”) by its attorneys Wilson Elser Moskowitz

Edelman & Dicker, LLP, alleges as follows:

INTRODUCTION

1. This case arises from the defendants’ brazen misappropriation of City property for
their private personal and business use and their disregard for the boundaries of the City’s rights
of way. Acting without the City’s permission or knowledge, defendant Flavio LaRocca and his
agents, servants, and employees, wrongfully entered vacant City property adjacent to Flowers
Park in New Rochelle, New York and cleared the property, including removal of potentially
historic and valuable trees, to construct a parking lot. Though the City subsequently erected a
fence to prevent access to the parking lot, a number of full-sized trees have been lost and the
property remains in a damaged state. The defendants’ flagrant disregard for the City’s property
rights deprived the City and its residents of the enjoyment of its trees and substantialiy interfered

with the City’s use of its property. The defendants’ actions constitute wrongful entry and

5939695v.2
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continuous trespass, negligence, the creation of a nuisance, conversion of the City’s valuable
trees, and a violation of New York Real Property Actions and Proceedings Law § 861.

2. Additionally, the defendants’ contractor’s yard at 436 Fifth Avenue is encroaching on
the City’s public rights of way, including but not limited to East Street and Fifth Avenue. The
City has informed the defendants of the encroachments and demanded that they be remedied, but
the defendants have failed to remove the intrusions.

3. Accordingly, by this action, the City seeks to hold the defendants accountable for the
destruction and obstruction of City property and asks this court to issue an order and judgment
awarding the City damages for the loss of its trees, property damage, diminution in property
value, the costs of restoring the property to its prior condition, and a permanent injunction
prohibiting encroachment on City property.

PARTIES

4. Plaintiff, City of New Rochelle, is a municipal corporation, organized and existing
under the laws of the State of New York.

5. Upon information and belief, defendant Flavio La Rocca, is a resident of New
Rochelle, New York and the owner and CEO of defendant Flavio La Rocca & Sons, Inc., and a

member of defendant FMLR Realty Management LLC.

6. Upon information and belief, defendant Maria La Rocca is the spouse of Flavio La

Rocca and is a member of FMLR Realty Management LLC.

7. Defendant Flavio La Rocca & Sons, Inc., also known as F. LaRocca & Sons, Inc., is a
New York corporation having its principal place of business at 71-B Potter Avenue, New

Rochelle, New York 10801.

5939695v.2
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8. Defendant FMLR Realty Management LLC is a New York limited liability company

with a principal place of business at 69-71 Potter Avenue, New Rochelle, New York 10801.

9. Flavio La Rocca, Maria La Rocca, Flavio La Rocca & Sons, Inc., and FMLR Realty

Management LLC are referred to collectively herein as “Defendants.”

FACTS COMMON TO ALL CAUSES OF ACTION

10. At all times pertinent hereto, the City has been and presently is the owner of a parcel
of property located in the City of New Rochelle, County of Westchester, State of New York,

consisting of undeveloped open land between East Street and Flowers Park (“the Parcel”).

11. Prior to May 2015, the Parcel consisted of a wooded area containing trees of

potentially historical and financial value.

12. The Parcel is adjacent to the Sidney E. Frank Skate Park, which is part of Flowers
Park, a 20-acre park in New Rochelle. Prior to May 16, 2015, the wooded area on the Parcel
created privacy and a noise barrier between the Skate Park and the surrounding neighborhood.

The trees on the Parcel also contributed to the ambiance of the park.

13. At all times relevant hereto, the City’s interest in the Parcel was a recorded interest

and a matter of public record on file in the office of the Westchester County Clerk.
14. At all times relevant hereto, Defendants were aware that the City owned the Parcel.

15. On or about May 16, 2015, Defendants, their agents, servants and employees, entered
the Parcel with landscaping equipment and began clearing the land to create a parking lot.
Defendants’ actions included cutting down numerous full-sized trees on the Parcel, leaving
woodchips on site. Defendants used a steamroller to create a parking surface. As part of this

process, Defendants deposited potentially contaminated materials on the cleared area. Attached

5939695v.2
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hereto as Exhibit 1 are copies of a photograph taken on May 16, 2015 showing Defendant Flavio
La Rocca and his employees clearing the Parcel and constructing the parking lot. These
photographs were obtained from the local news website Talk of the Sound, at
http://www.newrochelletalk.com/content/who-flavio-la-rocca-part-iv  (last visited March 23,

2016).

16. The trees removed by Defendants were of potentially significant historic and financial

value.

17. After discovery of the wrongful entry and creation of a parking lot on City property,

the City erected a fence around the Parcel to prevent Defendants from utilizing the parking lot.

18. The parking lot remains on the Parcel.

AS AND FOR A FIRST CAUSE OF ACTION
(TRESPASS)

19. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1-18

of the complaint as if set forth fully herein.
20. The City is the owner of the Parcel.

21. On or about May 16, 2015, Defendants intentionally entered the Parcel, cut down

trees, cleared the land, and created a parking lot.

22. Defendants acted without the City’s permission and the City never gave consent to

Defendants to enter the Parcel, clear it, or create a parking lot.

23. By their actions, Defendants attempted to wrongfully claim interest in the Parcel

adverse to the City which is the lawful owner thereof.

5939695v.2
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24. Defendants’ entry onto the Parcel, destruction of City property and construction of a

parking lot constitute a trespass.

25. Defendants’ creation of a parking lot on the Parcel constitutes a continuing trespass.

AS AND FOR A SECOND CAUSE OF ACTION
(NEGLIGENCE)

26. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1-25

of the complaint as if set forth fully herein.

27. Pursuant to New Rochelle City Ordinance §301-4, it is unlawful for any person to
remove, destroy, cut, break, climb or injure any tree, plant or shrub on City property without a

written permit from the Commissioner of the Department of Public Works.

28. Pursuant to New Rochelle City Ordinance §301-7, it is unlawful for any person to
place or maintain upon the ground in any public place any stone, cement, or other impervious
material or substance in such a manner as may obstruct the free access of air and water to the

roots of any tree, plant or shrub in any such place.

29. Pursuant to § 861 of the New York Real Property Actions and Proceedings Law, it is
unlawful for any person to cut, remove, injure, destroy or cause to be cut, removed, injured, or
destroyed, any underwood, tree or timber on the land of a city without consent of the owner or to

damage land in the course of such activity.

30. Defendants had a duty not to remove trees from the Parcel, not to clear the Parcel,
not to place asphalt or other materials on the ground in the Parcel, and not to create a parking lot

on City property without permission from the City.

5939695v.2
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31. Defendants breached their duty by entering the Parcel, cutting down trees, clearing

the land, and constructing the parking lot.

32. As a direct and proximate result of Defendants’ acts, the City has suffered substantial

damages.

33. Therefore, Defendants’ acts constitute negligence per se and/or negligence.

AS AND FOR A THIRD CAUSE OF ACTION
(NUISANCE)

34. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1-33

of the complaint as if set forth fully herein.

35. Defendants’ creation of a parking lot on the Parcel was intentional or negligent, and

unreasonable.

36. The parking lot substantially interferes with the City’s use and enjoyment of the

Parcel.

37. Defendants’ creation of a parking lot on the Parcel constitutes a nuisance and must be

abated forthwith.

AS AND FOR A FOURTH CAUSE OF ACTION
(CONVERSION)

38. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1-37

of the complaint as if set forth fully herein.

39. The City is the owner of the Parcel and all trees and plants thereon with the right to

possession and use thereof.

5939695v.2
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40. Defendants’ actions in cutting down the numerous full-sized, potentially valuable and

historic trees on the Parcel constitute conversion of the City’s trees.

41. As a direct and proximate result of Defendants’ conversion, Plaintiff suffered

damages exceeding the jurisdictional limits of all lower courts.

AS AND FOR A FIFTH CAUSE OF ACTION
(VIOLATION OF REAL PROPERTY ACTIONS AND PROCEEDINGS LAW § 861)

42. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1-41

of the complaint as if set forth fully herein.
43. At all times relevant hereto, the City owned the Parcel.

44, On or about May 16, 2015, Defendants, their agents, servants or employees, while in
the course of their employment, entered in and upon the Parcel and cut down and destroyed

numerous full-sized, potentially valuable and historic trees standing wholly upon the Parcel.

45. The entry of Defendants, their agents, servants or employees was wrongful and
unlawful and without leave of the City, either express or implied, and without any reason to

believe that the land belonged to Defendants or their agents, servants, or employees.

46. The acts of Defendants, their agents, servants or employees, in cutting down and

destroying the trees, was deliberate, and a violation of the property rights of the City.

47. By reason of the aforesaid acts of the Defendants and their agents, servants or
employees, the City and its residents have lost said trees and the land belonging to the City was

damaged and lessened in value.

48. As provided for in section 861 of the New York Real Property Actions and

Proceedings Law, the Defendants are liable to the City for treble the amount of said damage.

5939695v.2
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AS AND FOR A SIXTH CAUSE OF ACTION
(NUISANCE BY ENCROACHING ON EAST STREET AND FIFTH AVENUE)

49. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1-48

of the complaint as if set forth fully herein.

50. East Street is now, and at all times mentioned in this complaint was, a public street
located within the corporate limits of plaintiff City of New Rochelle, and controlled and

maintained by plaintiff.

51. Fifth Avenue is now, and at all times mentioned in this complaint was, a public street
located within the corporate limits of plaintiff City of New Rochelle, and controlled and

maintained by plaintiff.

52. Defendants operate a contractor’s yard at 436 Fifth Avenue in the City of New

Rochelle, New York.

53. Structures associated with the Defendants’ contractor’s yard are encroaching into East
Street and Fifth Avenue, including a stone masonry wall which encroaches into the Fifth Avenue
right of way, and a concrete storage bin wall and chain link fence and gate which encroach into
the East Street right of way. Attached hereto as Exhibit 2 is a copy of an aerial photograph
showing East Street and Fifth Avenue with arrows generally indicating the areas of

encroachment.

54. Pursuant to New Rochelle City Code §111-38, “no portion of a building or other
structure shall encroach upon or project into any street, alley, park or other public property
without a special permit having been issued therefor by the Council of the City of New Rochelle,
New York, except as specifically stated in § 111-39, and the owner of any building, any part of

which encroaches on public property, shall be liable to the City of New Rochelle for damage

5939695v.2
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which may result to any person or property by reason of such encroachment, whether or not such

encroachment is specifically allowed by the State Code.”

55. Defendants do not have a special permit for their encroachments into East Street or

Fifth Avenue.

56. Defendants’ encroachments are unlawful and greatly impair the aesthetics and

usefulness of East Street and Fifth Avenue.
57. Defendants’ encroachments are unreasonable and constitute a nuisance.

58. On June 22, 2009, plaintiff duly notified defendant FMLR Management LLC in
writing of the unlawful obstruction and encroachment described above, and demanded that
defendant remove the unlawful obstruction and encroachment immediately. A copy of this notice

is attached to this complaint, marked Exhibit 3, and incorporated by this reference.

59. On November 18, 2015, plaintiff duly notified defendant FMLR Management LLC in
writing of the unlawful obstruction and encroachments described above, and demanded that
defendant remove the unlawful obstructions and encroachments immediately. A copy of this
notice is attached to this complaint, marked Exhibit 4, and incorporated by this reference.

Defendants have failed and refused to remove the obstructions into East Street and Fifth Avenue.

60. Defendants’ encroachments on East Street and Fifth Avenue are causing irreparable

harm to the City and its residents and their ability to use East Street and Fifth Avenue.

WHEREFORE, the City of New Rochelle demands judgment against Defendants for the
following:
(a) compensatory damages including but not limited to the value of the removed

trees, loss in value of the Parcel, and property damage;

5939695v.2
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(b) statutory damages under RPAPL § 861 including stumpage value and $250
per tree, treble damages, and the costs to restore the property to its prior condition;

(¢) consequential damages including but not limited to the costs of constructing
the fence to prohibit access to the parking lot and the costs of removing the parking lot
and restoring the Parcel to its prior condition;

(d) statutory damages under City Code §111-40 of $2500 per first violation and
$5000 for each subsequent offense;

(e) a permanent injunction prohibiting defendants from encroaching upon City
property at East Street and Fifth Avenue;

(f) punitive damages;

(g) attorneys’ fees and costs;

(h) prejudgment interest at the maximum legal rate; and

(1) such other and further relief as the Court may deem just and proper.

Dated: White Plains, New York
April | 2016

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP
Attorneys for the City of New Rochelle

By: f’/yu %Z//&W

Peter A. Melsels

Eliza M.I\Sgleibel

1133 Westchester Avenue
White Plains, NY 10604
Tel. No. (914) 323-7000
Our File No.: 07367.00101
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
CITY OF NEW ROCHELLE Index No.
Plaintiff,
- against -
VERIFICATION
FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA

ROCCA & SONS, INC. a.k.a. F. LAROCCA & SONS, INC.
and FMLR REALTY MANAGEMENT LLC,

Defendants.

Eliza M. Scheibel, an attorney admitted to practice law before the Courts of the State of
New York hereby verifies:

I am an associate with the firm of Wilson, Elser, Moskowitz, Edelman & Dicker, LLP,
counsel for the plaintiff, the City of New Rochelle (the “City”) in this action. I have reviewed
the foregoing verified complaint and know the same to be true, except as to those matters which
are alleged on information ahd belief, as to which I believe them to be true. I make this
verification on behalf of the City, a governmental subdivision, pursuant to CPLR 3020(d)(2)

based on my review of the City’s records and files.

Eg;?\%; Szzgafl JE/&A g\/

Sworn to before me this
_[F"day of April, 2016

ﬂj” 7//@ (

¥
Notary P@{c MATHEW T. DUDLEY
NOTARY PUBLIC, State of New York
No. 02DLI6269716
Qualified in New York County
Term Exphres October 1, 2016
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Exhibit 1

Photographs obtained from local news site Talk of the Sound,
available at http://www.newrochelletalk.com/content/who-flavio-la-rocca-part-iv
(last visited March 23, 2016)
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Bureau of Buildings Tel: (914)  654-2035
Department of Development o e FAX- (4 - )854-203 1
515 North Avenue. .. ... .
\newrochefleny.com
New Rochelle, N.Y, 10801

Paul Vacca, C.E.0. Peter Warycha, c.e.0,
Deputy Commissioner Deputy Building Official of
Development - Building Official

City of New Rochelle
NEW YORK

06/22/2009

FMLR Management, LLC
140 Sussex Road
New Rochelle, N.Y. 10804

Re: 436 Fifth Avenue / Contractors Yard
Section 3, Block 93 1, Lot 29

Mr. LaRocea:

Consistent with the provisions of §281 of the Code of the City of New Rochelle, you are ordered to
remove the encroachment within 30 days. You may request a hearing for this matter by contacting the
Secretary to the Commissioner of Public Works at 654-2132. '

Please feel free to contact me at 654-2036 regarding any questions in the interim,
Very truly yours,

Paul Vacea
Deputy Commissioner of DeVelopment/Budeing Official

Jeffrey C, Coleman, PE
Commissioner of Public Works
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Alexander Tergis
Commissioner

Scott D, Pickup
Deputy Commissioner/Operations

James J. Moran, P.E.
City Engineer

A‘Sl.
UL City of New Rochelle
Department of Public Works

November 18, 2015

FMLR Management, LLC
140 Sussex Road )
New Rochelle, New York 10804

Re: Notice to Remove
SBL — 3-931-29 — 436 Fifth Ave

Dear Property Owner:

The City of New Rochelle recently completed an examination of the area in which your real property is
located, its environs and the sitting of improvements made to your property. This review revealed that at certain
points where your property and the property of other owners in the area borders the neighboring property owned by
the City, there are circumstances where certain improvements, such as a fence with gates, a row or rows of hedges,
a concrete wall and in one instance a metal shelf used for storage of materials and equipment, encroaches and
intrudes on and over City owned real property. Please note that the above list of encroachments is not and does
not constitute a complete list of the intrusions, but is only provided as an example of some of the more obvious

transgressions.

Purguant to Article VII, Section 55 of the Charter of the City, the Commissioner of the Department of
Public Works is charged with the duty, among other things, to control the operation and maintenance of public
streets. Since permission to use City owned property or a portion thereof has not been given nor secured, this

Insanctioned use for your personal or business use must cease forthwith. You are hereby directed immediately to
emove at your own cost and expense any and all improvements which encroach beyond the boundary of your

roperty and intrude onto any portion of City owned real property.

If you have any questions concerning this matter or wish to resolve this matter, do not hesitate to contact

1e undersigned.

Very truly yours,

bt T

Alexander Tergis
Commissioner of Public Works

315 North Avenue, New Rochelle, NY 10801 o (914) 654-2131 o (914) 654-2195 (fux)
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" January 26, 2004
Page 2 of 2

cc: Kathleen E. Gill, Chief of Staff for Policy
and Government Affairs/Corporation Counsel
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
- . . A LA A8 A S A Bl S At AR Ll AL A A AL A ALt S48 S A o At A Ak A = oy PP T P P P T TR Y P X N
CITY OF NEW ROCHELLE, Index No. 54190/2016

Plaintiff,

VERIFIED ANSWER
-against- WITH AFFIRMATIVE
DEFENSES AND

FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA COUNTERCLAIMS
ROCCA & SONS, INC. ak.a F. LAROCCA & SONS, INC.
and FMLR REALTY MANAGEMENT LLC,

Defendants.
------------------------------ o et bt b [ ——— _X

Defendants FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA ROCCA & SONS,
INC. ak.a. F. LAROCCA & SONS, INC. and FMLR REALTY MANAGEMENT LLC
(collectively “Defendants™), by their attorneys SILVERBERG ZALANTIS LLC, allege as their
Verified Answer with Affirmative Defenses and Counterclaims to the Verified Complaint
(“Complaint™) of the Plaintiff CITY OF NEW ROCHELLE (“City” or “Plaintiff”) as follows:

1. Deny the allegations contained in paragraph 1 of the Complaint.

2, Deny the allegations contained in paragraph 2 of the Complaint.

3. Deny the allegations contained in paragraph 3 of the Complaint, except admit that
Plaintiff has initiated this Action by the filing of a Summons and Complaint and seeks certain
relief of the Court as set forth in the Complaint, which document speaks for itself.

4, Admit the allegations contained in paragraph 4 of the Complaint.

5. Admit the allegations contained in paragraph 5 of the Complaint.

6. Admit the allegations contained in paragraph 6 of the Complaint.

7. Admit the allegations contained in paragraph 7 of the Complaint,

8. Admit the allegations contained in paragraph 8 of the Complaint.
1
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No response is necessary to the assertion made in paragraph 9 of the Complaint,

which defines the term by which the Defendants are referred to in the Complaint, which document

speaks for itself.

10.

Deny the allegations contained in paragraph 10 of the Complaint and refer all

questions of law to the Court.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Deny the allegations contained in paragraph 11 of the Complaint.
Deny the allegations contained in paragraph 12 of the Complaint.
Deny the allegations contained in paragraph 13 of the Complaint.
Deny the allegations contained in paragraph 14 of the Complaint.
Deny the allegations contained in paragraph 15 of the Complaint.
Deny the allegations contained in paragraph 16 of the Complaint.
Deny the allegations contained in paragraph 17 of the Complaint,

Deny the allegations contained in paragraph 18 of the Complaint.

AS AND FOR A FIRST CAUSE OF ACTION
(TRESPASS)

Repeat and reallege the responses to paragraphs 1 through 18 of the Complaint as

set forth above.

20.

Deny the allegations contained in paragraph 20 of the Complaint and refer all

questions of law to the Court.

21.

22.

23.

24.

23.

Deny the allegations contained in paragraph 21 of the Complaint.
Deny the allegations contained in paragraph 22 of the Complaint.
Deny the allegations contained in paragraph 23 of the Complaint,
Deny the allegations contained in paragraph 24 of the Complaint.

Deny the allegations contained in paragraph 25 of the Complaint.

2
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AS AND FOR A SECOND CAUSE OF ACTION
(NEGLIGENCE)

26.  Repeat and reallege the responses to paragraphs 1 through 25 of the Complaint as
set forth above.

27.  Deny the allegations contained in paragraph 27 of the Complaint, except admit that
the New Rochelle City Ordinance contains Section 301-4, which ordinance speaks for itself and
all questions of law are referred to the Court.

28.  Deny the allegations contained in paragraph 28 of the Complaint, except admit that
the New Rochelle City Ordinance contains Section 301-7, which ordinance speaks for itself and
all questions of law are referred to the Court,

29.  Deny the allegations contained in paragraph 29 of the Complaint, except admit that
the New York Real Property Actions and Proceedings Law contains Section 861, which law speaks
for itself and all questions of law are referred to the Court.

30.  Deny the allegations contained in paragraph 30 of the Complaint.

31.  Deny the allegations contained in paragraph 31 of the Complaint.

32.  Deny the allegations contained in paragraph 32 of the Complaint.

33.  Deny the allegations contained in paragraph 33 of the Complaint.

AS AND FOR A THIRD CAUSE OF ACTION
(NUISANCE)

34,  Repeat and reallege the responses to paragraphs 1 through 33 of the Complaint as
set forth above.

35.  Deny the allegations contained in paragraph 35 of the Complaint.

36.  Deny the allegations contained in paragraph 36 of the Complaint.

37.  Deny the allegations contained in paragraph 37 of the Complaint.
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AS AND FOR A FOURTH CAUSE OF ACTION
(CONVERSION)

38.  Repeat and reallege the responses to paragraphs 1 through 37 of the Complaint as
set forth above.

39.  Deny the allegations contained in paragraph 39 of the Complaint and refer all
questions of law to the Court.

40.  Deny the allegations contained in paragraph 40 of the Complaint.

41.  Deny the allegations contained in paragraph 41 of the Complaint.

AS AND FOR A FIFTH CAUSE OF ACTION
(VIOLATION OF REAL PROPERTY ACTIONS AND PROCEEDINGS LAW § 861)

42.  Repeat and reallege the responses to paragraphs 1 through 41 of the Complaint as
set forth above.

43,  Deny the allegations contained in paragraph 43 of the Complaint and refer all
questions of Jaw to the Court.

44,  Deny the allegations contained in paragraph 44 of the Complaint,

45.  Deny the allegations contained in paragraph 45 of the Complaint.

46,  Deny the allegations contained in paragraph 46 of the Complaint.

47.  Deny the allegations contained in paragraph 47 of the Complaint.

48.  Deny the allegations contained in paragraph 48 of the Complaint.

AS AND FOR A SIXTH CAUSE OF ACTION
(NUISANCE BY ENCROACHING ON EAST STREET AND FIFTH AVENUE)

49, Repeat and reallege the responses to paragraphs 1 through 48 of the Complaint as
set forth above.
50. Deny the allegations contained in paragraph 50 of the Complaint and refer all

questions of law to the Court.
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51. Deny the allegations contained in paragraph 51 of the Complaint and refer all
questions of law to the Court.

52.  Admit the allegations contained in paragraph 52 of the Complaint.

53. Deny the allegations contained in paragraph 53 of the Complaint.

54.  Deny the allegations contained in paragraph 54 of the Complaint, except admit that
the New Rochelle City Ordinance contains Section 111-38, which ordinance speaks for itself and
all questions of law are referred to the Court.

55.  Admit the allegations contained in paragraph 55 of the Complaint, but deny that a
special permit is required for Defendants’ use of their property.

56. Deny the allegations contained in paragraph 56 of the Complaint.

57. Deny the allegations contained in paragraph 57 of the Complaint.

58. Deny the allegations contained in paragraph 58 of the Complaint, except admit that
the City sent Defendant FMLR Management LL.C certain correspondence dated June 22, 2009
attached to the Complaint as Exhibit “3”, which document speaks for itself.

59.  Deny the allegations contained in paragraph 59 of the Complaint, except admit that
the City sent Defendant FMLR Management LLC certain correspondence dated November 18,
2015 attached to the Complaint as Exhibit “4”, which document speaks for itself.

60. Deny the allegations contained in paragraph 60 of the Complaint.

AS AND FOR A FIRST AFFIRMATIVE DEFENSE

61.  The claims asserted by the Plaintiff in the Complaint fail to state a cause of action

upon which relief may be granted.
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AS AND FOR A SECOND AFFIRMATIVE DEFENSE

62.  There is a complete defense to this action (and all of the Plaintiff’s claims) based
upon documentary evidence.

AS AND FOR A THIRD AFFIRMATIVE DEFENSE

63.  Plaintiff’s claims are barred in whole or in part under the doctrine of laches and/or
waiver.

64.  Defendant FMLR Realty Management LLC (“FMLR”) owns the property known
as 436 Fifth Avenue, New Rochelle, New York (the “Defendants’ Property”), which is a corner
lot that has frontage on Fifth Avenue and East Street..

65. FMLR acquired Defendants’ Property by deed from Defendants Flavio La Rocca
and Maria La Rocco (collectively, the “La Roccas™) dated January 30, 2008 and recorded in the
Westchester County Clerk’s Office on March 18, 2008 with Control Number 480660036.

66.  The La Roccas acquired Defendants’ Property by deed dated September 18, 2002
and recorded in the Westchester County Clerk’s Office on November 12, 2002 with Control
Number 423020239.

67.  From the time the La Roccas purchased Defendants’ Property in 2002 to present,
the property has been used as a contractor’s yard for storage of equipment by the contracting
business run by Defendant Flavio La Rocca & Sons, Inc. a.k.a. F. LaRocca & Sons, Inc. (“La
Rocea, Inc.”).

68.  While the City now asserts in this Complaint that it owns East Street, for as long as
Defendants have owned Defendants’ Property, the City has refused to maintain, repair and/or

improve East Street.
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69.  As aresult, Defendants, at their sole cost and expense, maintain, including snow
removal, improve and repair East Street, and for years the City did not object to this.

70.  While it is impossible to know for certain as the Complaint does not provide a street
address, tax lot number or a survey for the property defined as the “Parcel” in the Complaint, it
appears that the Parcel is an area of land on the other side of East Street and further north on East
Street (farther away from Fifth Avenue) than Defendants® Property.

71.  As part of Defendants’ maintenance of East Street, Defendants were required to
perform certain work on East Street to access its property, which work is what the City appears to
object to in the Complaint.

72.  Defendants relied upon the City’s refusal to maintain, improve or repair East Street
and its failure to object to the Defendants’ maintenance, repair and improvement of East Street to
maintain, improve and repair East Street at its sole cost and expense.

73. However, the Defendants never removed any trees from the Parcel, never installed
a parking lot on the Parcel and do not use the Parcel as a parking lot.

74.  The City only began objecting to the location of Defendants’® property when the
City decided to construct a park/playground on the other side of East Street from Defendants’
Property, which was last scheduled to be completed in 2018, and, upon information and belief,
after Defendants vocally opposed the City’s proposed eminent domain of Defendants’ Property to
be part of a new site for the City’s Department of Public Works.

75.  The City cannot have it both ways. It cannot assert ownership of East Street in
order to allege that Defendants’ Property encroaches on East Street, but then refuse to maintain,
improve and/or repair East Street as the City, as a municipality, would be required to do for any

City road or street used by the public.
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76.  The City still refuses to maintain, improve and/or repair East Street.

77.  Defendants incurred and continue to incur considerable expense in reliance upon
the City’s inaction with respect to East Street.

78.  In addition, the alleged encroachments asserted by the City have existed for years,
yet for years the City did not object to these alleged encroachments, which the Defendants relied
upon to their detriment,

79.  Defendants would be severely prejudiced if the City was now permitted to assert
these claims.

80.  Defendants would suffer significant financial harm if the City was now permitted
to assert these claims.

AS AND FOR A FOURTH AFFIRMATIVE DEFENSE

81.  Plaintiff’s claims are barred by the statute of limitations.

AS AND FOR A FIFTH AFFIRMATIVE DEFENSE

82.  The Complaint fails to state a claim against Defendants Flavio La Rocca or Maria
La Rocca in their individual capacity,

83.  The Defendants’ Property is owned by Defendant FMLR.

84. At all relevant times, the business operated at the Defendants’ Property, which
maintains, improves and repairs East Street, is owned by La Rocca, Inc.

85.  Any allegations asserted in the Complaint are against Defendants FMLR or La
Roccea, Inc. and not against Defendants Flavio La Rocca or Maria La Rocca in their individual
capacities.

86.  The Complaint does not assert, nor is there any basis in law, to pierce the corporate
veil as against Defendants Flavio La Rocca or Maria La Rocca.

8
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87.  The Complaint should be dismissed as against Defendants Flavio La Rocca and
Maria La Rocca.

AS AND FOR A SIXTH AFFIRMATIVE DEFENSE

88.  Plaintiff’s claims are barred by the doctrines of unclean hands and bad faith.

89.  Upon information and belief, in or about 2014, Plaintiff initiated a plan to acquire
the Defendants® Property and several other neighboring properties by eminent domain to use for
the site of the City’s Department of Public Works.

90.  Upon information and belief, Defendants vocally opposed the City’s eminent
domain plan.

91.  Upon information and belief, the City ultimately did not acquire Defendants’
Property by eminent domain,

92.  Upon information and belief, after the City’s eminent domain plan did not come to
fruition, Plaintiff began targeting Defendants and subjecting them to unequal treatment, both with
respect to the Defendants’ Property and another property owned by Defendants.

93.  Upon information and belief, Plaintiff’s actions in bringing this Complaint are a
direct result of Defendants’ opposition to Plaintiff’s plan to acquire the Defendants’ Property
through eminent domain, and the City’s ultimate failure to do so.

AS AND FOR A FIRST COUNTERCLAIM

94.  Repeat and reallege the allegations contained in paragraphs 61 to 93 above as if
fully-stated herein.
95.  Defendants’ Property has certain concrete jersey barriers, which barriers the City

claims encroach upon East Street.
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96.  When the City constructed a park across East Street from Defendants’ Property, it
took certain concrete jersey barriers from Defendants’ Property that belonged to the Defendants,

97.  The City installed these concrete jersey barriers across the street from Defendants’
Property as a barrier to the park and then subsequently asphalted these jersey barriers in place,
which installation encroaches upon East Street.

98.  The City never asked or offered to pay Defendants to take the concrete jersey
barrier’s for the City’s use, and the Defendants never consented to the City doing so.

99.  The City’s actions constitute conversion of Defendants’ property.

100. The value of the concrete jersey barriers that the City took from Defendants is
approximately $40,000.

101. By removing the Defendants’ concrete jersey barriers and installing them on East
Street in front of the park for the City’s own use, the City has eliminated the utility of the concrete
jersey batriers and the Defendants” could no longer use them for their own purposes.

102,  Even if the concrete jersey barriers still did have utility, Defendants have not been
able to use the property it purchased for its own purposes because of the conversion committed by
the City to use the concrete jersey batriers for its own purposes.

103. Defendants are entitled to damages for the City’s conversion of Defendants’
property and/or compensatory damages.

AS AND FOR A SECOND COUNTERCLAIM

104. Repeat and reallege the allegations contained in paragraphs 61 to 103 above as if

fully-stated herein.
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105. From 2002 to present, the Defendants, at their sole cost and expense, have
maintained and/or improved East Street, including but not limited to plowing and repairing pot
holes and removing debris, in order to properly access its property.

106. During that time, the City has refused to maintain, repair and/or improve East
Street.

107. If the City is asserting its ownership over East Street, then it should have been
maintaining, repairing and improving East Street from 2002 to present.

108, The Defendants have incurred considerable expenses, in an amount to be
determined by the Court, from maintaining, repairing and improving East Street for nearly 20
years,

109.  The Defendants are entitled to be reimbursed by the City for those expenses related

to actions that should have been done by the City, as a municipality that owns East Street.
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WHEREFORE, it is respectfully requested that this Court grant the following relief’

A,

B.

D.

E.

That the Verified Complaint be dismissed in its entirety;

On its first Counterclaim, that the Defendants be awarded damages in the amount

of $40,000 for the City’s conversion of Defendants’ property;

On its second Counterclaim, that the Defendants be awarded damages, in an amount
to the determined by the Court, for the costs incurred by Defendants for the

maintenance, repair and improvement of East Street;
Reasonable costs and attorneys’ fees;

Together with such other and further relief as this Court deems just and proper.

Dated: Tarrytown, New York
April 29, 2019

SILVERBERG ZALANTIS LLC

By: /j‘ ﬁ%‘é?é}?»—\_,é_‘/
KatHerine Zalantis
Attorneys for Defendants
120 White Plains Road, Suite 305
Tarrytown, New York 10591
(914) 682-0707
zalantis@szlawfirm.net

12
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VERIFICATION

STATE OF NEW YORK ) t
) SS.:
COUNTY OF WESTCHESTER ) |

!
Maria La Rocea, being duly sworn, deposes and says: ‘

I am a named Defendant in the above-referenced action. [ have read the annexed
Verified Answer with Affirmative Defenses, know the contents thereoi’ and the same are true to
my knowledge, except as to the matters therein stated to be on information and belief, and as to

such matters I believe the same to be true based upon my review of the records-of Defendants.

Mbria a Rocca

Sworn to before me this

2_ﬂ day of April 2019

NOTARY PUBLIC ' ?

TE
EMONSERRA
MADEL 1063451 29
Notary Publio, Stale of Ne¥ i3 .
ed In Westchester Coungn -7 X
Earmisslan Expires 10411
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
......................................... X
CITY OF NEW ROCHELLE _
Index No. 54190/2016
Plaintiff,
- against -
FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA YERIFIED REPLY

ROCCA & SONS, INC. a.k.a. F. LAROCCA & SONS, INC.
~and FMLR REALTY MANAGEMENT LLC,,

Defendants,

Plaintiff the City of New Rochelle (the “City”) by its attorneys Wilson Elser Moskowitz

Edelman & Dicker, LLP, alleges for its reply to defendants’ counterclaims follows:

AS AND FOR A REPLY TO
THE FIRST COUNTERCLAIM

1. Denies knowledge or information sufficient to form a belief concerning the

allegations contained in paragraph 95 of the Verified Answer.

2. Denies the truth of the allegations contained in paragraph 96 of the Verified
Answer.,
3. Denies knowledge or information sufficient to form a belief as to the truth of the

allegations contained in paragraph 97 of the Verified Answer.

4. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations contained in paragraph 98 of the Verified Answer.

5. Deny the truth of the allegations contained in paragraph 99 of the Verified

Answer.

7695767v.1
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6. Deny the truth of the allegations contained in paragraph 100 of the Verified

Answer,

7. Deny the truth of the allegations contained in paragraph 101 of the Verified

Answer,

8. Deny the truth of the allegations contained in paragraph 102 of the Verified

Answer,

9. Deny the truth of the allegations contained in paragraph 103 of the Verified

Answer, h

AS AND FOR A REPLY TO
THE SECOND COUNTERCLAIM

10.  Repeat and realleges the responses contain in paragraphs 1-9 above as if fully

stated herein.

11.  Denies knowledge or information sufficient to form a belief as to the truth of the

allegations contained in paragraph 105 of the Verified Answer.

12.  Denies knowledge or information sufficient to form a belief as to the truth of the

allegations contained in paragraph 106 of the Verified Answer.

13, Deny the truth of the allegations contained in paragraph 107 of the Verified

Answer.

14. Denies knowledge or information sufficient to form a belief as to the truth of the

allegations contained in paragraph 108 of the Verified Answer.

15.  Denies knowledge or information sufficient to form a belief as to the truth of the

allegations contained in paragraph 109 of the Verified Answer,

16.  WHEREFORE, the City of New Rochelle demands judgment against Defendants

for the following:

7695767v.1
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(a) compensatory damages including but not limited to the value of the removed
trees, loss in value of the Parcel, and property damage;

(b) statutory damages under RPAPL § 861 including stumpage value and $250
per tree, treble damages, and the costs to restore the property to its prior condition;

(c) consequentiai démages including but not limited to thé costs of constructing
the fence to prbhibit access to the parking lot and the costs of removing the parking lot
and restoring the Parcel to its prior condition;

(d) statutory damages under City Code §111-40 of $2500 per first violation and
$5000 for each subsequent offense;

(e) a permanent injunction prohibiting defendants from encroaching upon City
property at East Street and Fifth Avenue;

(f) punitive damages;

(g) attorneys’ fees and costs;

(h) prejudgment interest at the maximum legal rate; and

(1) such other and further relief as the Court may deem just and'proper.

Dated: White Plains, New York
May 16, 2019

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP

Attorneys 7r the City of New Rochelle
1@ /A/‘/j

Peter A. Meisels

Eliza M. Scheibel

1133 Westchester Avenue
White Plains, NY 10604
Tel. No. (914) 323-7000
Our File No.: 07367.00101
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
CITY OF NEW ROCHELLE Index No. 54190/2016
Plaintiff,
- against -
VERIFICATION
FLAVIO LA ROCCA, MARIA LA ROCCA, FLAVIO LA

ROCCA & SONS, INC. ak.a. F. LAROCCA & SONS, INC,
and FMLR REALTY MANAGEMENT LLC,

Defendants.

Peter A. Meisels, an attorney admitted to practice law before the Courts of the State of
New York hereby verifies:

I am a member of the firm of Wilson, Elser, Moskowitz, Edelman & Dicker, LLP,
counsel for the plaintiff, the City of New Rochelle (the “City”) in this action, I have reviewed
the foregoing verified reply and know the same to be true, except as to those matters which are
alleged on information and belief, as to which I believe them. to be true. I make this verification

on behalf of the City, a governmental subdivision, pursuant to CPLR 3020(d)(2) based on my

review of the City’s records and files. @ L
ha_

Peter A. Meisels

Sworn to before me this
16" day of May, 2019

Q?gamu%

Notary Public - LAURAMARNA
“Notary Publlc State.of New York
No. 01HA£’:‘>0353.’22C "
Qualified in Westchester Lounty,

Gommission Expires Dec 27, 200

7695767v.1
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FIRST AMERICAN TITLE INSURANCE COMPANY
550 MAMARONECK AVENUE - 4™ FLOOR

HARRISON, NEW YORK 10528
(914)835-7100

March 8, 2022

Peter A. Meisels, Esq.

Wilson Elser Moskowitz Edelman & Dicker LLP
1133 Westchester Avenue

White Plains, NY 10604

Re:  Title No. 57479
Premises: East Street
New Rochelle, NY

Dear Peter:

In recent email correspondence, you asked if we could conduct a search, pursuant to CPLR 4523,
of the records of the Westchester County Clerk’s Office for the purpose of certifying the owner of
the bed of East Street as shown on the official Tax Map of the City of New Rochelle. (see copy
attached)

Originally, East Street and several other streets were created and laid out on a subdivision map
entitled, “Fifth Avenue Heights” dated April 1907 and filed in the Register’s Office of Westchester
County (how County Clerk’s Office, Division of Land Records) on June 7, 1907 as Map No. 1728
(see copy attached).

CERTIFICATION OF TITLE: Title to the bed of East Street as shown on Map No. 1728 is certified
in the City of New Rochelle by deed dated 4/30/1914 recorded 6/27/1919 in Liber 2201 cp 231.

All of the streets on the map, including East Street, were conveyed to the City of New Rochelle by
deed dated 4/30/1914 recorded 6/27/1919 in Liber 2201 cp 231. (see copy attached) Deeds for
individual subdivision lots conveyed by the map maker, Hadert Realty Co., prior to this street
dedication deed did not convey portions of any streets.

We have identified the tax parcels that front on the westerly side of East Street and they are listed on
an attachment herewith. The property fronting on the easterly side of East Street is owned by the City
of New Rochelle. Al of the parcels that front on the westerly side of East Street have been searched
in full to determine whether at any time subsequent to the initial sale from the mapmaker a portion of
the street was conveyed. No such conveyances from the City of New Rochelle were found. Some of
the properties were subject to In Rem foreclosure in the past. In each such instant the resulting deed
from the City was examined and found to convey only the lot(s) in question and no interest in the
adjoining street.
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Copies of the last record deed for each of the tax parcels that front on the westerly side of East Street
are attached hereto. Many of them contain the modern boilerplate statement “TOGETHER with all
right, title and interest, if any, of the party of the first part in and to any streets and roads abutting the
above described premises to the center line thereof’ The important part of that statement in this case
is “if any” and in each of these specific deeds the grantor had no title to the streets to convey.

Please let us know if you need anything additional on this matter or if we can be of further assistance.
Thank you for choosing First American Title for this search. This search is provided FOR

INFORMATION ONLY. NO POLICY WILL BE ISSUED. Liability is limited to the fee paid for
negligence only. If you have any questions, please do not hesitate calling our office.

Very truly yours,

T ; -
) e

‘(/M Jif—”;: 5.

Rofer C! Crawford
President & Chief Counsel

RCC:
enclosures
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Lots fronting on the easterly side of East Street:

Tax Lot

3-932-1

3-932-43

3-931-41

3-931-39

3-931-37

3-931-35

3-931-29

Subdivision Lot(s)

194 and more

208, 209

210, 211

212,213

214, 215

216,217

223,224

Owner

Ferdinand B. Martignetti and
Ferdinand G. Martignetti
Ctrl No. 620213833

PAB Landscaping, Inc.
Liber 7750 cp 80

P.A.B. Landscaping, Inc.
Liber 9320 cp 182

Ben Riv Realty LLC
Ctrl No. 553003596

J&C DiPietro LLC
Ctrl No. 542183212

Darren Pauling and
Jennifer Pauling
Ctrl No. 562423334

FMLR Management LLC
CTRL No. 480660036

PLTF166
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NY|Skstekice e westebter d.oﬂ.r% Clerk: This page is part of the instrument; the County Clerk will RECEI VED NYSCEF: 05/ 31/ 20p2
rely on the information provided on this page for purposes of indexing this instrument. To the best of
submitter's knowledge, the information contained on this Recording and Endorsement Cover Page is
consistent with the information contained in the attached document.
* *
620213833DED002S

Westchester County Recording & Endorsement Page

Name: CATIC Title Insurance Company
Address 1: 660 White Plains Road, Suite 570
Address 2:

City/State/Zip:  Tarrytown NY 10591

Submitter Information

Phone: 914-418-9847
Fax: 833-329-2228
Email: nyrecordings@ CaticTitle.com

Reference for Submitter: 4689

Control Number: 620213833

Document Details
Document Type: Deed (DED)

Package ID: 2022012100328001001 Document Page Count: 3 Total Page Count: 4

Parties D Additional Parties on Continuation page

1st PARTY 2nd PARTY

1: GUGLIELMO GROUP LLC - Other 1: MARTIGNETTI FERDINAND B - Individual
2; 2: MARTIGNETTI FERDINAND G - Individual

Property D Additional Properties on Continuation page
Street Address: 0 EAST PL Tax Designation: 3-931-0001
City/Town: NEW ROCHELLE Village:

Cross- References D Additional Cross-Refs on Continuation page
1 2: 3: 4:
Supporting Documents

1: RP-5217 2: TP-584

Recording Fees

Statutory Recording Fee: $40.00
Page Fee: $20.00
Cross-Reference Fee: $0.00
Mortgage Affidavit Filing Fee: $0.00
RP-5217 Filing Fee: $250.00
TP-584 Filing Fee: $5.00
RPL 291 Notice Fee: $10.00
Total Recording Fees Paid: $325.00

Transfer Taxes

Consideration: $500,000.00
Transfer Tax: $2,000.00
Mansion Tax: $0.00
Transfer Tax Number: 9697

Mortgage Taxes
Document Date:

Mortgage Amount:

Basic: $0.00

Westchester: $0.00

Additional: $0.00

MTA: $0.00

Special: $0.00

Yonkers: $0.00

Total Mortgage Tax: $0.00

Dwelling Type: Exempt: []
Serial #:

RECORDED IN THE OFFICE OF THE WESTCHESTER COUNTY CLERK
R 02/03/2022 at 09:57 AM
620213833

Witness my hand and official seal

T

Timothy C.ldoni
Westchester County Clerk

Recorded:
Control Number:

Record and Return To
|:| Pick-up at County Clerk's office

Law Office of Andrew M Romano
55 Main Street

3rd Floor

Yonkers , NY 10701

Attn: Karly N. Grosz

PLTF107
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q‘eu.

CONSULT YOUR LAWYER BEFCRE SIGNING THIS INSTRUMENT-THIS INSTRUMENT SHOULD BE USED BY LAWYERS ONLY

psof
THIS INDENTURE, made the 24th day of January , 2022

BETWEEN .
Guglielmo Group LLC, a Duly Formed New York Limited Liability Company, 406 5th Avenue, New Rochelle, NY 10801

party of the first part, and

Ferdinand B. Martignetti and Ferdinand G. Martignetti, as joint tenants with right of survivorship, 100 Lawrence Place,
New Rochelle, NY 10801

party of the second part,
WITNESSETH, that the party of the first part, in consideration of

TEN AND ALL OTHER VALUABLE CONSIDERATIQNS****#stastsstrunansrsranmerireninssirss (640 ) dollars
paid by the party of the second part, does hereby grant and release unto the party of the second part, the heirs
or successors and assigns of the party of the second part forever,

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected, situate,
lying and being in the .
BEING the same premises conveyed by deed dated 06/16/2005 between Joseph Guglielmo and Michelina Guglielmo, his-

wife, Grantors and Guglielme Group LLC, Grantee and recorded on 08/18/2005 in the Office of the Clerk, County of
Westchester, divison of land records in Control No. 452240016.

SEE SCHEDULE "A® ATTACHED HERETO AND MADE APART HEREQF

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any streets and roads
abutting the above described premises to the center lines thereof; TOGETHER with the appurtenances and ali
the estate and rights of the party of the first part in and to said premises; TO HAVE AND TO HOLD the
premises herein granted unto the party of the second part, the heirs or successors and assigns of the party of
the second part forever. : :

AND the party of the first part covenants that the party of the first part has not done or suffered anything
whereby the said premises have been encumbered in any way whatever, except as aforesaid.

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of the
first part will receive the consideration for this conveyance and will hold the right to receive such consideration
as a trust fund to be applied first for the purpose of paying the cost of the improvement and will apply the same
first to the payment of the cost of the improvement before using any part of the total of the same for any other
purpose. The word “party” shall be construed as if it read “parties” when ever the sense of this indenture so
requires. ’

IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and year first above
written.

INPRESENCEOF: - | /?W/W\‘

Gugtielmo Group LLC, by Pasquale A. Guglie!mo

Standard N.Y.B.T.U. Form 8002 - Bargain and Sale Deed, with Covenant against Grantor's Acts - Uniform Acknowledgment
Form 3290 ‘ .

PLTF168
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CATIC Title Insurance Company
660 White Plains Road Suite 570 Tarrytown, NY 10591
914.418.9847 - NYServices@CaticTitle.com

Title Number: CAT21-4689-W

SCHEDULE A DESCRIPTION

Parcel I:

All that certain plot, piece or parcel of land, with the buildings and improvements thercon erected, situate,
lying and being in the City of New Rochelle, County of Westchester and State of New York and
described as Block 931, Lots 1, 3, 5 & 6 on the official tax assessment map of the City of New Rochelle
and also known and designated as Lots 190, 191, 192, 193, 194 in Block "E" on "Map of Fifth Avenue
Heights" filed in the office of the Clerk of the County of Westchester, Land Records Division on June 7,
1907 as Map # 1728.

Parcel I:

All that certain plot piece or parcel of land with the buildings and improvements thercon erected, situate,
lying and being in the City of New Rochelle, County of Westchester and State of New York, shown and
designated on a certain map filed in the office of the Register of the County of Westchester, entitled,
"Map of Fifth Avenue Heights in the City of New Rochelle, Westchester County N.Y." made by L. E.
Van Etten, engineer and surveyor, April 1907, as Map # 1728 and known as and by Lots 206 and 207, in
Block E. ' '

Said Parcel I and Parcel II together being more particularly bounded and described as follows:
Commencing at a point at the southwesterly westerly coroner of East Place and East Street;

Thence running S 15-45-18 E 151.32 feet along East Street;

Thence running S 66-40-40 123.27 feet along Lot 208;

Thence running N 23-19-20 W 150.00 feet to East Place;

Thence running N 66-40-40 E 143.20 to the point or place of beginning.

Being the same premiscs described in the Deed dated 06/16/2005 and recorded in the County Clerk’s
Office in Control # 452240016.

PLTF169
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ACKNOWLEDGEMENT TAKEN IN NEW YORK STA’I'E
State of New York, County of Weste t\Q%\Q—\A

, 881

On the Ziocilay of &‘BY\V‘W in the year2022
before me, the undersigned, personally appeared

Yasguave B Gy yie(wg .
personally known to me or pro(dd to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is
(are) subscribed to the within instrument and acknowledged to
me that{ he/she/they executed- the same in his/her/their

MARIAGRISTINA PATERRA
NOTARY PUBLIC, STATE OF NEW YORK
Reg‘sstratiorbv hég{ (;11 P}t\gsgéz ?éy

Qualified in ches
Commtijssion Expires December 3,20 2% __ |

ACKNOWLEDGEMENT BY SUBSCRIBING WITNESS
TAKEN IN NEW YORK STATE

State of New York, County of , Ss:

On the day of in the year )
before me, the undersigned, a Notary Public in and for said
State, personally appeared ,
the subscribing witness to the foregoing instrument, with whom
I am personally acquainted, who, being by me duly sworn, did
depose and say that he/she/they reside(s) in (if the place
of residence is in a city, include the street and street number if
any, thereof); that he/she/they know(s)

to be the individual described in and who executed the
foregoing instrument; that said subscribing witness was present
and saw said

execute the same; and that said witness at the same time
subscribed his/her/their name(s) as a witness thereto.

ACKNOWLEDGEMENT TAKEN IN NEW YORK STATE

State of New York, County of , S8

On the day of in the year s
before me, the undersigned, personally appeared

personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is
(are) subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the
instrument, the individual(s), or the person upon behalf of which
the individual(s) acted, executed the instrument.

NOTARY PUBLIC

ACKNOWLEDGEMENT TAKEN OUTSIDE NEW YORK
STATE

State of , County of , S8
On the day of in the year .
before me, the undersigned personally appeared

personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is
(are) subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in  his/her/their
capacity(ies),  that by his/her/their signature(s) on the
instrument, the individual(s) or the person upon behalf of which
the individual(s) acted, executed the instrument, and that such
individual make such appearance before the undersigned in the

(add the city or political subdivision and the state or country or
other place the acknowledgement was taken).

NOTARY PUBLIC

Bargain and Sale Deed
With Covenants

GUGLIELMO GROUP LLC

TO

MARTIGNETTI

AT I~p5-ud

Title No. C

DISTRIBUTED BY
YA YA YN

JUDICIAL TITLE
T: 800-281-TITLE  F: 800-FAX-9396

NOTARY PUBLIC

COUNTY: WESTCHESTER

TOWNICITY: YONKERS

EAST PLACE

PROPERTY ADDRESS: \ b o o SOHET 1R NY 10801

SECTION: 3
BLOCK: 931
LOT: 0001

RETURN BY MAIL TO:

GREG T. VARIAN, ESQ.
145 Huguenot Street, Suite 402
New Rochelle, New York 10801

PLTF170
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- _ S ams Qs - ®
- | THISINDENTURE, made the  8th  day of -January ", nincteen hundred and A57E TF 7 00t : ' T
BETWEEN CITY OF NEW ROCHELLE, e domestic municipal corporation duly organizod

pursuant to the laws of the State of New York with its principal offices located
at 515 North Avenue, New Rochelle, Now York 10801

I NDEX NO. 54190/ 2016

»]\y T
“m"""“”“l RECEI VED NYSCEF: 05/ 31/2022.

80

wee £ 10

1
*

‘.J "“ l
i | cpptty of the first part, and  PAB LANDSCRAPING, INC,, place of business at 137 Pelham '
¥ Rond, New Rochelle, Now York

¥ oar
R A

O R R T B
, party of the second part, .

WITNESSETH, that the party of the first part, in consideration of ten dollars and other valusble consideration
paid by the party of the second part, does hereby grant and release unto the party of the second part, the heirs
; . or successors and assigns of the party of the second part forever,

ALL that cenain plot, picce or parcel of land, with the buildings and improvements thercon erected, situate,
lving and being in the City of New Rochelle, County of Westchestor and Stote of New
York and also known and desigmnted as Lots 208 and 209 in Block' "E" on "Map of
¥ifth Avenuc Heights" filed June 7, 1907 as Map #1728, Also known as Block 931,
Lots 43 and 44,

TAX MAP
DESIGNATION

Dt

i See. ) TOGETHER with all right, title and interest, if any, of the party of the first part in.and to any streets and
Lt ’ I roads sbutting the above deseribed premises to the eenter Bines thereol; TOGETHER with the appurtenances
;o G 3/ and a!l the estate and rights of the party of the first part in and to said premises; TO HAVE AND TO
s, Bk | HOLD the premises herein fmntcd unto the party of the second part, the heirs or successors and assigns of
‘ the party of the second part forever.

Lo:(.),‘f?,v,-‘f' ‘/

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of
the first part will receive the consideration for this conveyince and will hold the right to receive such consid-
cration as a trust fund to be applied frst for the purpose of paying the cost of the improvement and will apply
the same first to the payment o} the cost of the improvement before using any part of the total of the same for
any other purpose,

The word “party” shall be construed as if it read “parties” whenever the sense of this indenture 30 requires.

IN WITNESS WHEREOQF, the party of the first part has duly executed this deed the day and year first above
1 written,

Ix paESENCE OF: CITY OF NEW ROCHELLE

U

Wi s man e i

l

PLTF171.
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@ | | - i 1750 wee 81
STATE OF NEW YORK, COUNTY OF . sst | STATE OF NIW YORK, COUNTY OF ’ EL 1
! oot - Il
* On the day of A | , before me | On the day of i9 , before me N
personally came personally came 3
’ . Sy X l'::
to me knwwn to be the individual dcscrﬂml in and who | to me known to be the individual  deseribed in and who
executed the foregoing instrament, and acknowledged that | executed the foregoing instrument, and acknowledged that
. execuled the same. executed thF Admae.- ~
PO e S AR ¥
L 3. 30,,....
[ VRSN
O
¢ FEB - % 1582
N w" . t’“—rcR Tﬁ‘x
\NI ‘;:l":.i’:i: % Z
COL" 3 o
. 7
: +
STATE OF NEW YORX, COUNTY OF ] WESTCHESTER s51 | STATE QF NEW YORK, COUNTY OF £58 .
On the 8th dayof January 19 557 before me | On the day of 19 , before me i
persona}]}- cane C, SAMUEL KISSINGER Imrsonaﬂz, came Y
to me known, who, being by me duly sworn, did depose and | ¢ subscribing witness to the foregoing instrument, with “
say that  he resides ot No, 122 Forest Avenue, whom I am personally acquainted, who, being by me duly
- New Rochelle, New York i | sworn, did depose and say that  he resides at No.
: that  heis the  City Manager H
of City of New Rochelle that  he kiows
» the corporation described
in and which executed the iorcgmng instrument; that he to be the individual -
knows the seal of said corporation; that the seal affixed | described in and who executed the foregoing instrument: -
to said instrunient is such coq\omtc sc'\l. that it was =o} that  he, said subscribing witness, was present and saw -
aﬁ"mcd}lx.’\*ﬁﬂkx}m I XM X - execute the same; and that  he, said witness,
YR ANEREINEEE, | at the same time subscribed b name as witness thereto. .
pursuant to Council Reaolution No, 300 dated -
- October 20, 19% and that he signed his name
therato by 14 e orj:y’ /, “
Gl
LA W Ba;)r' York )
b, frot ew Yor
Horary Phn £1 ;‘334:;'03 7
(Y + - rae I 1 .
.‘m?,:'.-j.l:: ;‘:-\.( .‘t‘::zh ;"?.Uf; J’J
4 '
PLTF172
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B At - s & Sobart LU, !r ‘_i:x-i-"-rmm-ﬂm-wv«nm:n-m-ua-!*n doewrn WL e e ENTRE 1O e WLl -
Bargain and fale Peed SECTH
]} WITHOUT COVENANT AGAINST GRANTON'S ACTS ' BLOCK ] . 1 ‘
. CfiTLe No, 10T | 7
t . COUNTY OR TOWN - m‘i J /é ,’d’,{e . ' . _
E ?"’: E STREET ADDRESS ’ *y 5 + M :
) CITY OF NEW ROCHELLE TAX BILLING ADDRESS ‘
12 10 |
I:; Recorded At Raquest ot The Title Guaraniee Company
% P.A.B. I.AN_DSCRAPING,_ _INC_" — RETURN BY MAIL TO: .
JTANDARD FORM OF NIW 'IO'::'I‘O;.IB OF TITLE UMDERWRITIRL PAB mnscmp;ng INC. .
- Dinribmied by - 137 Pelham Road
i TITLE GUARANTEE- : New Rochelle,-New York

37 NEWYORK

ATICOR COMPANY

Zip Ne. 10805

s[" 7008 =—(Pa co133 2--381~
s 3918
5l ‘& - -'(4 >
o H % u = %
o M.t o & 2 . :
= e o2l H i
. - é o ARAY RN g(_S ’{I‘H feregoing instrument was endorsed for record as follows:
" ) 3 e P I = property affectsd by this instrument Is situate It the
3 o= I b CITY OF N3Ww ROCHILLz
o I a s Eil § % younty of Wastchaslt)er, idDY A true copy of the original
. " b_,'_“ L] 2 .l - A 1 . iy
o8 O o - gl?gz g \r—O-E :mfﬁoee;iwn the Division of Land Racords of the County Cloridy
| wE 8 ol R a Igs estehester County on FEBe 3, 1082
. owm =E e iEerEgg (& 5 t 1330P Mniber 7750 8 Deeds, |
poOE 2o AEE S W 'P(/'.: Witness my hand . > e 20 " H
- - =2 nd and OMiclal Seal '
2 = e P ' oy 2 Afoanen)
2 TR0 ST ADNNGY vaLsanrey George R, Motrow
. T ——— = CoomyClaTy L
; ] PR e . —_— . - ]
¥ .

v et e e e

T ——

ot T e fm e Y e P W A e = =
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NYSCEF DOC NO 118 T

*

THIS INDENTURE, made the 7th day of - September , nineteen husdred and edghty eight
BETWEEN  JOHN-P, WHALEN, residing at 17 Bonnefoy Place, New
e ‘Rochelle, N, Y. 10801 - Co ’ S

-

party of the first past, and . P.A,B, LANDSCAPING, INC., a deomestié doprration
with prineipal place of business at 119 Harmon Avenue, ‘New =~ - - i

Rochelle, N, Y. 10805

i
f

party of the second part,

WITNESSETH, that the party of ths first part, in consideration of Ten Dollars and other valuable consideration

paid by the party of the second part, does ereby grant and release unto the party of the second patt, the heirs

oF successors and assigns of the party of the second part forever, - .

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected, situate, -
lying and being inthe " City of New Rochelle, County of Westchestér and - o
State of New York, known and designated as Lot Numbers Two Hundred - |
Ten (210) and Two Hundred Eleven (211), in Block E on a certain - H
map entitled "Fifth Avenue Heights, in the City of New Rochelle, ;
Westchester County, N,Y.", L.E. Van Etten, C.E. April, 1907, which
map is filed in the Office of the Register of the County of Westchester}

1
TAX MAP S | .
. DESIGNATION : ‘ oot ) i :
Deat. 'I‘OGETHI;'R with all right, title and interest, if any, of the party of the first part in and to any streeis and - -
: raads abutting the above described premises to the center lines thereaf; TOGETHER with the appurtenances
See. 3 and all the estate and rights of the party of the first part in and to said.premises; TO HAVE AND TO
FIOLD the premises herein granted unto the party of the second part, the heirs or successors and assigns of
ok 931 _the party of the second part forever, @ ) .
Lotts): 41 & : " a N o
.42 AND the party of the first part covenants that the party of the first part has not done or suffered anything
whereby the said premises have been encumbered in any way whatever, except as aforesaid, )
AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of

the first part will receive the consideration for this conveyance and will hold the right to receive such consid-
eration as a trust fund to be applied first for the purpose of paying the cost of the improvement and will apply
the same first to the payment of the cost of the improvement before using-any part of the total of the same for
any other purpose, - ' - -

The word “party” shall be construed as if it read “parties” whenever the sense of this indenture so requires.

IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and year first above
written, o ' ' .

IN PRESENCE oOF:

As ATR@ueY (U FACr FOR
TJouw P NHHL!EL{

Q%%ﬁgémJﬁ%&éz;_fT:ﬂ[l :
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m%he T¢h dey of e to n{e known:- and knownhtoimgi e
the attbrney-in-fact of JOHN P, WHALEN L t Gt-g. t;e
‘described in and who by his said attorney-in-fact execuhft h
foregoing instrument, and duly acknowledged before me tha e
executed the same as the act in deed of JOWN P, WHALEN ab v'ri':ue
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dated the day of %ﬁ. 1988 , to be recorded simultaneously in :

to be

Eorrprreg——

BRI

T plrEs ]

' the Office of the  Clerk '+ County Of Westchester ; i
Q . n : l
JOHN. F—— !
Notary'Publc State o eby York NOTARY PURLIC = I
Ouariﬁeg?ﬁeﬁ'w""“mm ' ‘ ‘
. - . Commission Expirgs Novomehr.%%??a A ) L R ‘ .
. . \ . ; ;
: that he is the '
e ‘ of : that  he knows ) 1
: . o » the corporation described ) ) iH
in and which excctited the foregoing instrument; that he to be the individual =~ i}
knows the seal of said corporation; that the seal affixed | described in and who executed the foregoing instrument; g
to said instrument is such corporate seal; that it was so |that he, -said subscribing witness, was present and saw e
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(THIS PAGE FORKS PART OF THE IISTI!UEII‘)

THE FOREGOING INSTRUMENT WAS ENDORSED OR 'l'ﬂ! RECORD AS POLLOWS:
. TYPE OF INSTRUMENT h@B '

(SEE CODES FOR DEFINITIONS)

THE PROPERTY IS SITUATED IN | LIBER ?320 HORTGE, DATE

WESTCHESTER COUNTY,N.Y. IN I 82 e :
. THE PAGE MORTGE. AMOUNT __ :
= 02 TOWN OF BEDFORD ) ‘ , ‘
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consistent with the information contained in the attached document.

SCEE DOC. NO. 118 _ _ _ .

The Office of the Westchester County Clerk: This page is part of the instrument; the Gounty Clerk will
rely on the information provided on this page for purposes of indexing this instrument. To the best of
submitter's knowledge, the information contained on this Recording and Endorsement Cover Page is
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*553003596DED0010*

H || E 05/ 31/ 20R2

Westchester County Recording & Endorsement Page

Name: Judicial Title Insurance- PICK UP
Address 1: 800 Westchester Avenue
Address 2:

City/State/Zip:  Rye Brook NY 10573

Submitter Information
Phone:
Fax:
Email:

Reference for Submitter:

914-381-6700
914-381-6785
Itriglia@judicialtitle.com
1156529 ch

Control Number: 553003596

Document Details
Document Type: Deed (DED)

Package ID: 2015102700263001001 Document Page Count: 3 Total Page Count: 4

Parties D Additional Parties on Continuation page

1st PARTY 2nd PARTY

1: PNP CONTRACTING INC - Other 1: BEN RIV REALTY LLC - Other
2: 2:

Property D Additional Properties on Continuation page
Street Address: N/A EAST STREET Tax Designation: 3-931-39
City/Town: NEW ROCHELLE Village:

Cross- References D Additional Cross-Refs on Continuation page
1 2: 3: 4:
Supporting Documents

1: RP-5217 2: TP-584

Recording Fees

Statutory Recording Fee: $40.00 Document Date:
Page Fee: $20.00 Mortgage Amount:
Cross-Reference Fee: $0.00
Mortgage Affidavit Filing Fee: $0.00 Basic:
RP-5217 Filing Fee: $250.00 Westchester:
TP-584 Filing Fee: $5.00 Additional
MTA:

Total Recording Fees Paid: $315.00 Special:

Transfer Taxes Yonkers:
Consideration: $225,000.00 Total Mortgage Tax:
Transfer Tax: $900.00
Mansion Tax: $0.00 Dwelling Type:
Transfer Tax Number: 5122 Serial #:

Mortgage Taxes

$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

$0.00

Exempt: []

(ER ™S\ Recorded:
Control Number:

553003596

Witness my hand and official seal
% ]

Timothy C.ldoni
Westchester County Clerk

RECORDED IN THE OFFICE OF THE WESTCHESTER COUNTY CLERK
' 11/13/2015 at 12:07 PM

Judicial Title Ins.

|:| Pick-up at County Clerk's office

800 Westchester Ave

Rye Brook, NY 10573

Record and Return To

PLTF1/77
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NYSCEF DOC. NO. 118 RECEI VED NYSCEF: 05/31/2022
P

— Bargain and Sale Deed, with Covenant against Grantor’s Acts — Individual or Corporation (Single Sheet)

f CONSULT YOUR LAWYER BEFORE SIGNING THIS INSTRUMENT—THIS INSTRUMENT SHOULD BE USED BY LAWYERS ONLY.

AN
THIS INDENTURE, made the 30th day of October, in the year 2015

BETWEEN PNP Contracting , Inc., with offices at 2005 Palmer Avenue, , No 314, Larchmont, New York 10538

party of the first part, and Ben Riv Realty LLC, 49 Park Pace, New Rochelle, New York 10801
party of the second part,
WITNESSETH, that the party of the first part, in consideration of

TEN (B10.00) ..o et e e a s dollars
paid by the party of the second part, does hereby grant and release unto the party of the second part, the heirs or successors
and assigns of the party of the second part forever,

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected, situate, lying and being
in the
SEE SCHEDULE "A" ANNEXED HERETO AND MADE A PART HEREOF

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any streets and roads
abutting the above described premises to the center lines thereof, TOGETHER with the appurtenances and all the estate and
rights of the party of the first part in and to said premises; TO HAVE AND TO HOLD the premises herein granted unto the
party of the second part, the heirs or successors and assigns of the party of the second part forever.

AND the party of the first part covenants that the party of the first part has not done or suffered anything whereby the said
premises have been encumbered in any way whatever, except as aforesaid.

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of the first part will
receive the consideration for this conveyance and will hold the right to receive such consideration as a trust fund to be applied
first for the purpose of paying the cost of the improvement and will apply the same first to the payment of the cost of the
improvement before using any part of the total of the same for any other purpose. The word “party” shall be construed as if it
read “parties” whenever the sense of this indenture so requires.

IN WITNESS WHEREQOF, the party of the first part has duly executed this deed the day and year first above written.
p /\) )\\ CUV\"%‘QQ}\‘ (\0\ Tne

X
Patsy Sta‘mpoli, President

PLTF178
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ACKNOWLEDGEMENT TAKEN IN NEW YORK STATE
State of New York, County of Westchester, ss:

On the 30th day of October in the year 2015, before me, the
undersigned, personally appeared
Patsy Staropoli

, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is (are)
subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their capacity(ies), and that by
his/her/their signature(s) on the instrument, the individual(s}, or the
person upon behalf of which the individual(s) actej, executed the
instrument,

BARBARA E SUFIAN
Nolary Pubiic, State of New York
No. 015U4912633
Qualified in Westchester County
Commission Expires April 11, 2018

ACKNOWLEDGEMENT BY SUBSCRIBING WITNESS TAKEN

IN NEW YORK STATE
State of New Yorl, County of , S8
On the day of in the year . before me, the

undersigned, a Notary Public in and for said State, personally appeared

, the subscribing witness to the foregoing instrument, with whom
I am personally acquainted, who, being by me duly sworn, did depose
and say that he/she/they reside(s) in

(if the place of residence is in a eity, include the street and steeet number if any, thereof);

that he/she/they know(s)

to be the individual described in and who executed the foregoing
instrument; that said subscribing witness was present and saw said

execute the same; and that said witrtess at the same time subscribed
his/her/their name(s) as a witness thereto

Bargain and Sale Deed
With Covenants

Title No. HS'S'OQ‘ ¢ [ﬂ_ \&/

PNP Contracting Inc.
TO
Ben Riv Realty, LLC

DISTRIBUTED BY

AN

. YOUR TITLE EXPERTS
The Judicial Title Insurance Agency LLC

800-281-TITLE (8485) FAX: 800-FAX-9396

RECEI VED NYSCEF: 05/31/2022

ACKNOWLEDGEMENT TAKEN IN NEW YORK STATE
State of New York, County of , 88

On the day of
undersigned, personally appeared

in the year , before me, the

, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is (are)
subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their capacity{ies), and that by
his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the
instrument.

ACKNOWLEDGEMENT TAKEN OUTSIDE NEW YORK
STATE

*State of , County of , S8:
*(Or insert District of Columbia, Territory, Possession or Foreign
Counly)

On the day of in the year , before me the

undersigned personally appeared

Personally known to me or proved to me on the basis of satisfactory
evidence to be the individual(s) whose name(s) is (are) subscribed to the
within instrument and acknowledged to me that he/she/they executed the
same in his/her/their capacity(ies), that by his/her/their signature(s) on
the instrument, the individual{s) or the person upon behalf of which the
individual(s) acted, executed the instrument, and that such individual
make such appearance before the undersigned in the

(add the city or political subdivision and the state or country or other
place the acknowledgement was taken).

SECTION: 3
BLOCK: 931
LOT: 39

COUNTY OR TOWN: New Rochelle, Westchester

RETURN BY MAIL TO:

THE JUDICIAL TITLE INSURANGE AGENCY LLC
800 WESTCHESTER AVENUE SUITE S-340
RYE BROOK, NY 10573
814-381-6700

.. PL{F’I?Q
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FOR

THE JUDICIAL TITLE INSURANCE AGENCY LLC

Title Number: 115529FA-W

SCHEDULE A

ALL that certain plot, piece or parcel of land, with the buildings and improvements
thereon erected, situate, lying and being in the City of New Rochelle, County of
Westchester and State of New York and known as Block 931, Lot Nos. 39 and 40 on the
official tax assessment map of the City of New Rochelle and also known and designated
as Lot Nos. 212 and 213 in Block "E" on "Map of Fifth Avenue Heights," filed June 7,
1907 in the Office of the Clerk of the County of Westchester, Division of Land Records,
as Map No. 1728, said property having been transferred by deed dated August 8, 1955 by
Edgar A. Brennan to Cola Mae Jones and Ruth Brennan Winn, being more particularly
bounded and described as follows:

BEGINNING at a point on the westerly side of East Street, where the division line
between Lot No. 211 and Lot No. 212 intersects said westerly side of East Street;

RUNNING THENCE along said westerly side of East Street, south 15 degrees 45
minutes 18 seconds east, 50.44 feet;

THENCE south 66 degrees 40 minutes 40 seconds west, 103.34 feet;
THENCE north 23 degrees 19 minutes 20 seconds west, 50.00 feet;

THENCE north 66 degrees 40 minutes 40 seconds east, 109.98 feet to the westetly side
of East Street at the point or place of BEGINNING.

The policy to be issued under this report will insure the title to such buildings
and improvements erected on the premises which by law constitute real

CONVEYANCING Property.

ONLY

TOGETHER with all the right, title and interest of the party in the first part, or, in
and to the land lying in the street in front of and adjoining said premises.

PLTF180
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SCEF DOC. NO. 118 _ _ _ .
The Office of the Westchester County Clerk: This page is part of the instrument; the Gounty Clerk will
rely on the information provided on this page for purposes of indexing this instrument. To the best of
submitter's knowledge, the information contained on this Recording and Endorsement Cover Page is
consistent with the information contained in the attached document.
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Westchester County Recording & Endorsement Page

Name: Frank Marino

Address 1: Marino & Chambers, P.C.
Address 2: 1 Barker Avenue
City/State/Zip:  White Plains NY 10601

Submitter Information

Phone: 9149971380
Fax: 9149971096
Email: marinocham@aol.com

Reference for Submitter: DiPietro East St

Document Details

Control Number: 542183212 Document Type: Deed (DED)
Package ID: 2014080600099001001 Document Page Count: 2 Total Page Count: 3
Parties D Additional Parties on Continuation page

1st PARTY 2nd PARTY
1:  DIPIETRO JOSEPH - Individual 1: J&C DIPIETRO LLG _ Other
2: 2:

Property D Additional Properties on Continuation page
Street Address: - EAST ST. Tax Designation: 3-931-0037
City/Town: NEW ROCHELLE Village:
Cross- References D Additional Cross-Refs on Continuation page
! 2 3 4.
Supporting Documents
1: RP-5217 2: TP-584 3: TP-584.1
Recording Fees Mortgage Taxes
Statutory Recording Fee: $40.00 Document Date:
Page Fee: $15.00 Mortgage Amount:
Cross-Reference Fee: $0.00
Mortgage Affidavit Filing Fee: $0.00 Basic: $0.00
RP-5217 Filing Fee: $250.00 Westchester: $0.00
TP-584 Filing Fee: $5.00 Additional $0.00
MTA: $0.00

Total Recording Fees Paid: $310.00 Special: $0.00

Transfer Taxes Yonkers: $0.00
Consideration: $0.00 Total Mortgage Tax: $0.00
Transfer Tax: $0.00
Mansion Tax: $0.00 Dwelling Type: Exempt: []
Transfer Tax Number: 1282 Serial #:

RECORDED IN THE OFFICE OF THE WESTGHESTER COUNTY CLERK
Ny Recorded: 08/27/2014 at 10:55 AM

542183212

Witness my hand and official seal
% ]

Timothy C.ldoni
Westchester County Clerk

Control Number:

Record and Return To
|:| Pick-up at County Clerk's office

Frank P. Marino

Marino & Chambers, P.C.
1 Barker Avenue

White Plains, NY 10601
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First American Title Insurance Company of New York

BARGAIN and SALE DEED, with COVENANT

Against Grantor’s Acts — Individual or Corporation

CONSULT YOUR LAWYER BEFORE SIGNING THIS INSTRUMENT-THIS INSTRUMENT S3HOULD BE USED #Y LAWYERSONLY,

THIS INI)ENTURE, made the CQ{(;!; of ﬁz ;, in the year 2014

BETWEEN

Name: Joseph DiPietro  Address: 754 Pelhamdale Ave., New Rochelle, NY 10801
party of the first part, and
Name: J&C DIPIETRO LLC  Address: 754 Pelhamdale Ave,, New Rochelle, NY 106801

party of the second part,

WITN ESSETI:}, that the party of the first pat, in consideration of Ten Dollars and other valuable
consideration paid by the party of the second part, does hereby grant and release unto the party of the second part,
the heirs or successorsund assigns of the party of the second party forever,

ALL that certain plot, piece or parced of land situate, lying and being in the City of New Rochelle, County of
Wesichester and State of New York, being also krown and designated as Lots No. 214 and 215 in Block "E" on
"Map of Fifth AVenue Heights", filed JUne 7, 1907 as Map No. 1728,

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any streets and roads
abuotting the above described premises o the center lines thereol, TOGETHER. with the appurtgnances and all the
estate and rights of the party of the first part in and to sald premises; TO HAVE AND TO-HOLD the premises
herein pranted unto the party of the second part. the heirs or successors and assigns of the party of the second part
forever.

AND the party of the first part covenants that the party of the first party has not done or suffered anything whereby
the said premises have been encumbered in any way whatever, except as aforesaid.

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of the first
part will receive the consideration for this convevance and will hold the right to receive such consideration as a
trust fund to be applied first for the purpese of paying the cost of the improvement and will apply the same first to
the payment of the cost of the improvement before using any part of the total of the same for any other purpose,
The word “party” shall be constrned as if it read “parties” whenever the sense of this indenture so requires,

IN WITNESS WHERFKEOF, the party of the first part has duly executed this deed the day and year

first above wrilten,

IN PRESENCE OF:
; . e
(Ll b (-
Joseph Di};ia?(

i Bargain and Sale Deed, with Covenant against Grantor's Ac-ludividual or Corporation (single sheen)

PLTF182
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First American Title Insurance Company of New York

BARGAIN and SALE DEED, with COVENANT J

Against Grantor's Acts — Individual or Corporation

* STATE OF NEW YORK

COUNTY OF Westchester

On the a\{day of the year 2014 before me, the
undersigned, personally appeared Joseph DiPietro,
personally known tc me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s)
is (are) subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in
his/her/their capacity(ies), and that by his/her/their
signature(s) on the instrument, the individual(s), or the
person upon behalf of wpich the individual(s) acted,
executed the instrument-

FRANK p INO

MAR
Notary Public, Stats of New York

Qualified in Westcheste
Yor FYWo ) Com No. 02u Uy —
Q_// —f
* For acknowledgments taken in New York State.
Bargain and Sale Deed PREMISES
WITH COVENANT AGAINST GRANTOR’S ACTS
TITLE NO.
Joseph DiPietro Sheet
P Section 3
TO Block 931
Lot 0037
J&C DIPIETRO LLC Plate
Yolume
Page
S District
First American Title Insurance Company Tax Map Des.
of New York County or Town Westchester
Hudsen Valley Region Street Number  East St., New Rochelle, NY
188 East Pest Road Recorded At Request of
Wiite Plains, New York, 10601 First American Title Insurance Company of New York
Phone (914} 428-3433 RETURN BY MAIL TO:
Fax (914) 428-015%
Frank P, Marino
Marino & Chambers, P.C.

I Barker Avenue
White Plains, NY 10601

RESERVE THIS SPACE FOR ISE OF
RECORBING OFFICE

Bargain and Sale Deed, with Covenant agninst Grantor’s Act-Individual or Corporation (single sheet) |

PLTF183
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SCEF DOC. NO. 118 _ _ _ .
The Office of the Westchester County Clerk: This page is part of the instrument; the Gounty Clerk will
rely on the information provided on this page for purposes of indexing this instrument. To the best of
submitter's knowledge, the information contained on this Recording and Endorsement Cover Page is
consistent with the information contained in the attached document.
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*562423334DEDOO1W*

Westchester County Recording & Endorsement Page

Submitter Information

Name: TGI TITLE GUARANTEE INC.(DBA)US LAND TITLE Phone:
Address 1 40 EXCHANGE PLACE, SUITE#1205 Fax:
Address 2: Email:
City/State/Zip:  NEW YORK NY 10005

Reference for Submitter:

212-776-9200

646-607-5988
USL@TITLEGUARANTEE.COM
USNY09211522044W-(FA)

Document Details

Control Number: 562423334 Document Type: Deed (DED)
Package ID: 2016082900150001003 Document Page Count: 4 Total Page Count: 6

Parties D Additional Parties on Continuation page

1st PARTY 2nd PARTY

10 ALLENJAY - Individual 1: PAULING DARREN - Individual
2: 2: PAULING JENNIFER - Individual

Property Additional Properties on Continuation page
Street Address: 426 FIFTH AVENUE Tax Designation: 3-931-26
City/Town: NEW ROCHELLE Village:

Cross- References D Additional Cross-Refs on Continuation page
1: 2 3: 4.
Supporting Documents

1: RP-5217 2: TP-584

Recording Fees

Statutory Recording Fee: $40.00 Document Date:

Page Fee: $25.00 Mortgage Amount:

Cross-Reference Fee: $0.00

Mortgage Affidavit Filing Fee: $0.00 Basic: $0.00

RP-5217 Filing Fee: $125.00 Westchester: $0.00

TP-584 Filing Fee: $5.00 Additionat 30.00

MTA: $0.00

Total Recording Fees Paid: $195.00 Special: $0.00
Transfer Taxes Yonkers: $0.00

Consideration: $420,000.00 Total Mortgage Tax: $0.00

Transfer Tax: $1,680.00

Mansion Tax: $0.00 Dwelling Type: Exempt: []

Transfer Tax Number: 2328 Serial #:

Mortgage Taxes

RECORDED IN THE OFFICE OF THE WESTGHESTER COUNTY CLERK
Ny Recorded: 09/12/2016 at 12:45 PM

562423334

Witness my hand and official seal
% ]

Timothy C.ldoni
Westchester County Clerk

Control Number:

SUITE#216

|:| Pick-up at County Clerk's office

LESLIE H. JONES,ESQ.
455 CENTRAL PARK AVENUE

SCARDALE, NY 10583

Record and Return To
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NYSCEF DOC. NO. 118 RECEI VED NYSCEF: 05/31/2022

The Office of the Westchester County Clerk: This page is part of the instrument; the County Clerk will
rely on the information provided on this page for purposes of indexing this instrument. To the best of
submitter's knowledge, the information contained on this Recording and Endorsement Cover Page is
consistent with the information contained in the attached document.

*562423334DEDOO1W*

Westchester County Recording & Endorsement Page
Document Details

Control Number: 562423334 Document Type: Deed (DED)
Package ID: 2016082900150001003 Document Page Count: 4 Total Page Count: 6
Properties Addendum
426 FIFTH AVENUE 10801 NEW ROCHELLE 3093128
426 FIFTH AVENUE 10801 NEW ROCHELLE 393135
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— Bargain and Sale Deed, with Covenant against Grantor’s Acts — Individual or Corporation (Single Sheet)

CONSULT YOUR LAWYER BEFORE SIGNING THIS INSTRUMENT—THIS INSTRUMENT SHOULD BE USED BY LAWYERS ONLY.

THIS INDENTURE, made the 3¢ day of August, in the year 2016

BETWEEN JAY ALLEN AS SURVIVING TENANT BY THE ENTIRETY, RESIDING AT 460 E 4™ STREET, MOUNT
VERNON, NY 10553

party of the first part, and DARREN PAULING and JENNIFER PAULING AS HUSBAND AND WIFE, RESIDING AT
426 FIFTH AVENUE, NEW ROCHELLE, NY 10801

party of the second part,
WITNESSETH, that the party of the first part, in consideration of
TEN dollars

paid by the party of the second part, does hereby grant and release unto the party of the second part, the heirs or successors
and assigns of the party of the second part forever,

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected, situate, lying and being
in the

SEE SCHEDULE A ANNEXED HERETO AND MADE A PART HEREOF

BEING AND INTENDED TO BE THE SAME PREMISES AS DESCRIBED IN DEED DATED 1/30/1989 RECORDED
1/31/1989 IN LIBER 9439, PAGE 87

« SAID PREMISES KNOWN AS 426 FIFTH AVENUE, NEW ROCHELLE, NY 10801

g&i;
fe: g5y
(fd> 26.08 3%

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any streets and roads
abutting the above described premises to the center lines thereof;, TOGETHER. with the appurtenances and all the estate and
rights of the party of the first part in and to said premises; TO HAVE AND TO HOLD the premises herein granted unto the
party of the second part, the heirs or successors and assigns of the party of the second part forever.

AND the party of the first part covenants that the party of the first part has not done or suffered anything whereby the said
premises have been encumbered in any way whatever, except as aforesaid.

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of the first part will
receive the consideration for this conveyance and will hold the right to receive such consideration as a trust fund 10 be applied
first for the purpose of paying the cost of the improvement and will apply the same first to the payment of the cost of the
improvement before using any part of the total of the same for any other purpose. The word “party” shall be construed as if it
read “parties” whenever the sense of this indenture so requires.

IN WITNESS WHEREQF, the party of the first part has duly executed this deed the day and year first above written.

IN PRE E OF:

77

~
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NO. 118 RECEI VED NYSCEF: 05/31/2022
NYSCEF DCC. .

First American Title Insurance Company

Title Number: USNY09211522044
Page 1

Amended 10/16/2015
SCHEDULE A DESCRIPTION

ALL that certain plot, piece or parcel of land, situate, lying and being in the City of New
Rochelle, County of Westchester, State of New York, known and distinguished.as Lots
216, 217, 220, 221 and 222 all in Block E on 3 certain map entitled, "Fifth Avenue Heights,
in the City of New Rochelle, Westchester County, N.Y.", made by L. E.Van Etten, C.E.,
April, 1907, and filed in the Westchester County Clerk’s Office, Division of Land Records,

formerly Register's Office, on June 7, 1907, as Map No. 1728, and being more particularly
bounded and described as follows:

BEGINNING at a point on the northerly side of Fifth Avenue, distant 55.78 feet (deed)
95.79 feet (survey) easterly from the corner formed by the intersection of the northerly side
of Fifth Avenue and the easterly side of Ashiand Street, said point also being where the
division line between Lots 219 and 220 in Block E on said map intersects said northerly
side of Fifth Avenue; : :

RUNNING thence North 23 degrees 19 minutes 20 seconds West along said division line
between said lots 219 and 220, 109.90 feet to the southerly line of Lot 205 in Block E on
said map; ‘

- THENCE North 66 degrees 40 minutes 40 seconds East along said southerly line of said
Lot 205, 50 feet to the division line between Lots 205 and 216 in Block E as shown on said
map; ,

THENCE North 23 degrees 19 minutes 20 seconds West along said division line between
said Lots 205 and 216, 25 feet to the southerly line of Lot 215 in Block E as shown on said
map; _

THENCE North 66 degrees 40 minutes 40 seconds East along said southerly line of said
Lot 215, 96.70 feet to the westerly side of East Sireet as shown on said map;

THENCE South 15 degrees 45 minutes 18 seconds {deed) 10 seconds (survey) East along

said westerly side of said East Street, 50.44 feet to the northerly line of Lot 224 in Block E
as shown on said map;

THENCE South 66 degrees 40 minutes 40 seconds West along the northerly lines of said
Lot 224 and Lot 223 in Block E on said map, 65.05 feet to the division line between Lots
223 and 222 in Block E as shown on said map;

TGI Title Guarantee Inc. d/b/a U.S. Land Title Services

PLTF187
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NYSCEF DOC. NO. 118 RECEI VED NYSCEF: 05/31/2022

First American Title Insurance Company

Title Number: USNY09211522044
‘ Page 2

THENCE South 23 degrees 19 minutes 20 seconds East along said last mentioned division
line between Lots 222 and 223 as shown on said map,122.00 feet to the northerly side of
Fifth Avenue as shown on said map;

THENCE North 87 degrees 00 degrees 00 seconds West along said northerly side of Fifth
Avenue, 83.68 feet to the point or place of BEGINNING.

FOR INFORMATION ONLY. NOT FOR POLICY.

Section 3 Black 931 Lot 26, 28, 35

Premises being known as: 426 Fifth Avenue, New Rochelle, NY 10801

e

TGI Title Guarantee Inc. d/b/a U.S. Land Title Services
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NYSCEF DOC. NO. 118

ACKNOWLEDGEMENT TAKEN IN NEW YORK STATE
State of New York, County of WESTCHESTER, ss:

On the 30 day of AUGUST in the year 2016, before me, the
undersigned, personally appeared JAY ALLEN

, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is {are)
subseribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their capacity(ies), and that by
his/her/their signature(s) on the instrument, the individunal(s), or the
person upon behalf of which the individual(s) acted, executed the
instrumeng.

[ KATHLEEN M. LUBRANO
NOTARY PUBLIC - NY$
#01LU4965125 SUFFOLK COUNTY

COMN EXPIRES APRIL 16,/E [37

ACKNOWLEDGEMENT BY SUBSCRIBING WITNESS TAKEN
IN NEW YORK STATE

State of New York, County of , 88

On the day of in the year , before me, the
undersigned, a Notary Public in and for said State, personally appeared

, the subscribing witness to the foregoing instrument, with whom
1 am personally acquainted, who, being by me duly sworn, did depose
and say that he/she/they reside(s) in

(if the place of residence is in a city, inelude the street and street number if any, thereof);

that he/she/they know(s)

10 be the individual described in and who executed the foregoing
instrument; that said subscribing witness was present and saw said

execute the same; and that said witness at the same time subscribed
his/her/their name(s) as a witness thereto

Bargain and Sale Deed
With Covenants

Title No. USNY (09211522044

JAY ALLEN
TO
DARREN PAULING & JENNIFER PAULING

DISTRIBUTED BY

NN

¥YOUR TITLE ENPERTS
The Judicial Title Insurance Agency LLC
800-281-TITLE (8485) FAX: B00-FAX-9386

RECEI VED NYSCEF: 05/31/2022

ACKNOWLEDGEMENT TAKEN IN NEW YORK STATE
State of New York, County of , 8S:

On the day of
, before me, the undersigned, personally appeared

in the year

, personally krown to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is (are)
subscribed fo the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their capacity(ies), and that by
his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the
instrument.

ACKNOWLEDGEMENT TAKEN OUTSIDE NEW YORK
STATE

*State of , County of . SS:
#(Or insert District of Columbia, Territory, Possession or Foreign
County)

On the day of
undersigned personally appeared

in the year , before me the

Personally known to me or proved to me on the basis of satisfactory
evidence to be the individual(s) whose name(s) is (are) subscribed to the
within instrument and acknowledged to me that he/she/they executed the
same in hisfher/their capacity(ies), that by his/her/their signature(s) on
the instrument, the individual{s) or the person upon behalf of which the
individual(s} acted, executed the instrument, and that such individual
make such appearance before the undersigned in the

(add the city or political subdivision and the state or country or other
place the acknowledgement was taken).

SECTION: 3
BLOCK: 931
LOT:26,28,38

COUNTY OR TOWN: WESTCHESTER
City of New Rochelle

RETURN BY MAIL TO:

LESLIE H. JONES, ESQ.

455 CENTRAL PARK AVENUE
SUITE 216

SCARSDALE, NY 10583

(914) 725-4800

PLTF189
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NYSCEFHWW‘H“HN“C‘)“ ﬂlﬁ ““ H“H““““HW“ .
*480660036DED1 *
Control Number Instrument Type
480660036 DED

WESTCHESTER COUNTY RECORDING AND ENDORSEMENT PAGE
(THIS PAGE FORMS PART OF THE INSTRUMENT)
*** DO NOT REMOVE ***

THE FOLLOWING INSTRUMENT WAS ENDORSED FOR THE RECORD AS FOLLOWS:
TYPE OF INSTRUMENT: DED - DEED

FEE PAGES: 4 TOTAL PAGES: 4
RECORDING FEES MORTGAGE TAXES
STATUTORY CHARGE $6.00 MORTGAGE DATE
RECORDING CHARGE $12.00 MORTGAGE AMOUNT $0.00
RECORD MGT. FUND $19.00 EXEMPT
RP 5217 $75.00
TP-584 $3.00 COUNTY TAX $0.00
CROSS REFERENCE $0.00 };’gsl‘iléERS TAX gg-gg
MISCELLANEOUS $0.00 ADDITIONAL $0.00
TOTAL FEES PAID $117.00 MTA $0.00
SPECIAL $0.00
TRANSFER TAXES
CONSIDERATION $0.00 TOTAL PAID §0.00
TAX PAID $0.00 SERIAL NUMBER:
TRANSFER TAX # 9494 DWELLING:
RECORDING DATE: 3/18/2008 THE PROPERTY IS SITUATED IN
TIME: 15:08:00 WESTCHESTER COUNTY, NEW YORK IN THE:

CITY OF NEW ROCHELLE

WITNESS MY HAND AND OFFICTAL SEAL

T .

TIMOTHY C. IDONI
WESTCHESTER COUNTY CLERK

Record & Return to:
SYDELLE SHULMAN HERZBERG ESQ
46 LONGVUE AVE

NEW ROCHELLE, NY 10804

PLTF190
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"1

CONSULT YOUR LAWYER BEFORE SIGNING THIS INSTRUMENT-THIS INSTRUMENT SHOULD BE USED BY LAWYERS ONLY

THIS INDENTURE, made the "L)O day of _J N Y\v“\“\( , 2008

BETWEEN

Flavio La Rocca and Maria La Rocca
who reside at 140 Sussex Road, New Rochelle, New York 10804

party of the first part, and

FMLR Management LLC
71B Potter Avenue, New Rochelle, New York 10801

party of the second part,
WITNESSETH, that the party of the first part, in consideration of

dollars
paid by the party of the second part, does hereby grant and release unto the party of the second part, the heirs
or successors and assigns of the party of the second part forever, '

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected, situate,
lying and being in the

City of New Rochelle, County of Westchester and State of New York, and known as Block
931, Lots 29 and 30 on the Official Tax Assessment map of the City of New Rochelle and
also known and designated as Lots 223 and 224, Block "E" on a certain map entitled "Map
of Fifth Avenue Heights” filed June 7th 1907 as Map No. 1728, which property is bounded
and designated as follows:

BEGINNING at a point where the northerly side of Fifth Avenue is intersected by the
division line between Lots 223 and 222;

THENCE RUNNING along the same, North 23 degrees 19 minutes 20 seconds West,
122.00 feet to a point and the intersection of Lot 223, Lot 222 and Lot 217;

THENCE RUNNING along the division line between Lot 223, Lot 224 and Lot 227 on a
course North 66 degrees 45 minutes East 65.05 feet to the westerly side of East Street;
THENCE RUNNING along the same on a course, South 15 degrees 45 minutes 18
seconds East 126.11 feet to the intersection of the westerly side of East Street and the
northerly side of Fifth Avenue;

THENCE RUNNING along said northerly side of Fifth Avenue the following two courses
and distances South 66 degrees 45 minutes West 42.47 feet and North 87 degrees West
6.67 feet to the point or place of BEGINNING.

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any streets and roads
abutting the above described premises to the center lines thereof; TOGETHER with the appurtenances and all
the estate and rights of the party of the first part in and to said premises; TO HAVE AND TQO HOLD the
premises herein granted unto the party of the second part, the heirs or successors and assigns of the party of
the second part forever.

AND the party of the first part covenants that the party >of the first part has not done or suffered anything
whereby the said premises have been encumbered in any way whatever, except as aforesaid.

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of the
first part will receive the consideration for this conveyance and will hold the right to receive such consideration
as a trust fund to be applied first for the purpose of paying the cost of the improvement and will apply the same
first to the payment of the cost of the improvement before using any part of the total of the same for any other
purpose. The word “party” shall be construed as if it read “parties” when ever the sense of this indenture so
requires,

IN WITNESS WHEREOF, the party of the first part has duly ¢y
written.

deed the day and year first above

IN PRESENCE OF:

&
QEH [ D H D:S v/LaRocca

Marl\a La Rocca

orow SN

Standard N.Y.B.T.U. Form 8002 - Bargain and Sale Deed, with Covenant against Grantor's Acts — Uniform Acknowledgment
Form 3290

PLTF191
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]
-

BE USED ONLY WHEN THE ACKNOWLE

RECEI VED NYSCEF:

ENT IS MADE IN NEW YORK STA

State of New York, County of \$¥ A<hestim

s \oviy LG ‘i\.\;(t\\ N RV\\\\\)\Q L ro (N

Onthe 3o dayof _y< nv 4% inthe year 2008

before me, the undersigned, personally appeared

Flavio La Rocca and Maria La Rocca

personally known b me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is
(are) subscribed to the within instrument and acknowledged to
me that he/sheithey executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the
instrument, the individual(s), or the person upon behalf of which

the individual(s) acted, executed the jnstrument.

State of New York, County of ss:

On the day of in the year
before me, the undersigned, personally appeared

personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is
{are) subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/herftheir
capacity(ies), and that by his/her/their signature(s) on the
instrument, the individual(s), or the person upon behalf of which
the individual(s) acted, executed the instrument.

(signatué and office of individual taking acknowledgment)~

BYDELLE SHULMAN
Metary fyblic State of Now York
No. EB81840

Qualified in Westchastar

Canmission Expires July 39, {0_\'0

TO Bl ED ON

EN THE ACKNOWLEDGMENT DE

(signature and office of individual taking acknowledgment)

TSIDE NEW YORK STATE

State (or District of Columbia, Territory, or Foreign Country) of

On the day of in the year

S§S!

before me, the undersigned, personally appeared

| NDEX NO. 54190/ 2016
05/ 31/ 2022

personally known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are)
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and
that by his/heritheir signature(s) on the instrument, the individual(s), or the person upon behalf of which the individual(s) acted,

executed the instrument, and that such individual made such appearance before the undersigned in the

in

(insert the City or other political subdivision)

(and insert the State or Country or other place the acknowledgment was taken)

BARGAIN AND SALE DEED
WITH COVENANT AGAINST GRANTOR’S ACTS

Title No. ACC534

La Rocca

TO
FMLR Management LLC

osyEPPLER TITLE AGENCY LLC
111 BROOK STREET, 3RD FLR.
"SCARSDALE, NY 10583

(signature and office of individual taking acknowledgment)

DISTRICT
SECTION 3
BLOCK 931
LOT 29,30

COUNTY CR TOWN New Rochelle
STREET ADDRESS Vacant Land

Recorded at Request of

RETURN BY MAIL TO:

Sydelle Shulman Herzberg, Esq.
46 Longvue Avenue
New Rochelle, New York 10804

RESERVE THIS SPACE FOR USE OF RECORDING OQFFICE

PLTF192
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ey f ~

WESTCHESTER COUNTY CLERK RECORDING SHEET

110 Dr. Martin Luther King, Jr. Boulevard White Plains, NY 10601

---------- THIS FORM MUST BE COMPLETED AND SUBMITTED WITH EACH DOCUMENT -eeeeee-.-

This page is part of the instrument; the County Clerk will rely on the information
provided on this page for purposes of indexing this document.
To the best of the submitter's knowledge the information contained on this
Recording Sheet is consistent with the information contained in the attached document.

SUBMITTER INFORMATION: Title Number: ACC533

Company: Keppler Titie Agency

Address: 111 Brook Street

City Scarsdale State: NY Zip: 10583 Telephone: 914-723-2001

Attention: dm

Document type: . # of pages - Mortgage Amount Dwelling Type:
deed 2 On page of document For Mortgage Only

. . $ On page of document

Ist party name(s) (i.e. grantor/mortgagor) Business E—
On page of document Entity OR [ 1 to 2 family

LaRocca d Consideration/Conveyance Amt: [ 1to 6 family

= $0.00 [ Not 1 to 6 family

a Check if submitted:

- RP-5217 - []$75 [ $165
TP-584 - Type of property conveyed [1 through 8]

0 [ TP-584.1 [ IT-2663
TAXES PAID: Reference #
2nd party name(s) (i.e. grantee/mortgagee) Business Amount Or Check #
On page of document Entity
FMLR Management LLC - Mortgage Tax  §
Transfer Tax  §
(- :
Mansion Tax  §
(I .
RECORDING Reference #
| FEES PAID: Amount or Check #
O 3
Tax designation (Section, Block & Lot) MORTGAGE TAX AFFIDAVITS SUBMITTED:
On page of document 0252 O 255 0 280 Oth
5 ther:
3-931-29 & 30 0253 []260 [ 339-ee
City(ies) or Town(s) for Property Description Cross Reference(s): Onpage __ of document
On page of document
New Rochelle
Property Description -- If required, check the one contained Record and Return To:
within the document onpage +_ofdocument | SYdelle Shulman Herzberg, Esq.

Metes & bounds 46 Longvue Avenue

3 Lot number on map filed in the Office of the County Clerk | New Rochelle, NY 10804

I Refer to deed recorded in the Office of the County Clerk

LandRecords/Coversheet.doc  revised 06/30/05

PLTF193
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NYSCEE DOC. NO 118 950 Mamaroneck Avenue
Suite 401
Harrison, NY 10528
Tel (914) 835-7100
Fax (866) 231-4789

Closed By Date Closed Title Number  S7479
Closed At The Office Of

Record Owner
Premises East Street, New Rochelle
County Westchester Closing County Westchester

| NDEX NO. 54190/ 2016
RECEI VED NYSCEF: 05/31/2022

CLOSING STATEMENT March 08, 2022

Checks to First American Title
Title Charges Total Purchaser Seller Lender Insurance Company
Fee
PAYOR
Special Search 2,625.00 2,625.00
Endorsements
Recording Chgs TOTAL
Deeds
Mortgages Direct Payment Checks
PAYEE
Escrow Deps
Misc. Chgs
TOTAL

Underwriter: First American Title
Insurance Company of New
York

Premium/Endorsement Split: 85% - 15%

Ag. Split Und. Split
Fee Prm
0.00 0.00 0.00
Tot. Mtg Prm
0.00 0.00 0.00
Tot. Ends.
0.00 0.00 0.00
Totals
0.00 0.00 0.00
NOTES:

Note: Rates and charges herein are subject to change based on the rates in effect at the time of closing.

NOTICE STATEMENT
The lender or other party may require the performance of additional services which are not necessary services in connection with the issuance of the title
policy. Please note that the issuance of the title policy is not dependent upon the performance of such additional services.

PLTF194
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CEO TITLE AGENCY, INC.
399 KNOLLWOOD ROAD - SUITE 313

WHITE PLAINS, NEW YORK 10603
(914)683-5313
(914)683-3265 FAX

September 9, 2015

James J. Mcoran, P.E.

Deputy Commissicner/City Engineer
New Rochelle Public Works

515 Neorth Avenue

New Rochelle, NY 10801

Re: East Street and East Place
New Rochelle, NY

Dear Mr, Moran:

In accordance with your email reguest yasterday, we have searchad
the records and indices of the Westchester County Clerk’s Office
for the purpose of determining ownership of the streets known as
East Street and East Place in the City of New Rochelle.

These Twe streets were created on a subdivision map entitled
“Fifth Avenue Heights” dated 2April 1%07 and filed in the
Register’s Office of Westchester Ccunty, now County Clerk’s
Office, Division of Land Records on June 7, 1907 as Map No. 1728.
(see copy attached)

All of the streets on the map, Weeks Place, Pine Brook Road, Crest
View Street, Chatsworth Place, Ashland Street, East Street and
East Place were conveyed to the City of New Rochelle by deed dated
4/30/1914 recorded 6/27/1919 in Liber 2201 of Deeds page 231. (see

copy)

In the interests of time and econcmy we did not wverify the
ownership of Hadert Realty Company prior tc the making of the map
nor did we examine all conveyances from the City of New Rochelle
after 1919,

Thank you for choosing CEO Title Agency, Inc. for this search.
This search is previded FOR INFORMATION ONLY. NO POLICY WILL BE
ISSUED. Liability is limited to the fee paid for negligence only.
If you have any dquestions, please do not hesitate caliing our
office.

Very tzr urs,

2r L. Lrawford
Presideht & Chief Counsel

RCC:
enclosures




NYSCEF DOCP|NPF (6D

CEQC TITLE AGENCY, INC
399 KNOLLWOOD ROAD SUITE 313
WHITE PLAINS, NEW YORK 10603
(914)683-5313 FAX (8914)683-3265

James J. Moran, P.E.

Deputy Commissioner/City Engineer
New Rochelle Public Works

515 North Avenue

New Rochelle,

NY 10801

Re: East Street and East Place
New Rochelle, NY

INVOICE

SPECIAL SEARCH $ 175.00

TOTAL $ 175.00

PLEASE REMIT WITHIN 30 DAYS

| NDEX NO. 54190/ 2016

RECEI VED NYSCEF: 05/31/2022

PLEASE SEND A COPY OF THIS INVOICE WITH YOUR REMITTANCE
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RECEI VED NYSCEF

NYSCEF DOCPNPF S

2L aN @YW O3

prve

- s lgeand

e

RS

: ol sl %o (oo o
RSPk F Sﬁm&w i

e

AUA Rruney aeisayd sy
‘2 IYPOY TLAAP JO Ry eyl uz
SLHOIAH INNIEAY HLANG

Frrarin

(X3

7

Ex

ECaar:4

D

g e L gt

boTer o vlue SRR

Lgmp”

elzers

By i  7id

e
axtapes




ETLED. WESTCHESTER COUNTY CLERK 05/31/2022 04:48 PM I NDEX NO. 54190/ 2016

NYSCEF DOEPINPFAED RECEI VED NYSCEF:7:95/ 31/ 2022

ing to Xatonah to the ocenter lines therazof, togethsr with all right, ~itle and
interest in and.tc the 01d ¥ill Lans, TOGETHER-With the appurtenances and all
the estate and rights of the party of the first part in and 1o the said premisss,
TO OHAVE AND TO HOLD ths above granted premisgs unto the sald party of the ssceond
part, herjheirs and saslgns forever, AND the said party of the first part doss

i
covenant ?ith gald party of the second purt as follows: PInar, - Thoat the sail

and has good

party of‘fhe first part is seized of the seld pramises in fze siny
right to ?onvey the samne. gueoNDp, = Thet the party of the second purt shall
quietly e@joy the sald premises. TEIRD, = That ths sald premises ars frse from
encumbran¢es. FOURTH, ~ That the party of the flrst part will execute ¢r procure
any furithsr necessary assurance of the tltls to sald vpremises. FIFTH, - That
the Baiﬁ #urty of ?he first pert will forever warrant tho tivle to sald preuises.
™ WITNESé WHEREQF, the gaid The Home Savings Bank of Wiite Plains, iiew wvork,
hath oaua%é its corporate seal to be hersunto arfized, and thls instrument to o2
subscribe§ by ite First Vice Presldent, the day and yzar first abéve writtsn.
In preuenée of
Leod sT. C. DICE, (L.S.) THE HOME SAVINGS 2ANK 0F VAITT PLAING, MNOT YORK.

i By HARRY 8, HAMITLTO¥, First Vice-Prasident.
Five U, sL I, R. Stempe, two for ten dollars each, one for five dollurs, and twe
for two dpllars sach, attached and cancelled.
STATE OF ?EW YORK, COUNTY OF WESTCHESTER, 8%, O thnis 27th, day of June in the
vear nine@een nundred and nineteen, otafore me personally caré HaRDyY o, HAMITTON,
to-me kno%n; whe bLelng by me duly sworn did depose and say that he residas in
whe City Ff,ﬂhite Plains, Westchester County, Hew vork; that ne 1ls the First
Vice*Preshdant of The Home Savings Bank of White Plaine, Wew York, the corporaticn
descrived| in end which executed the avove instrument; that he kucws the sezl of
sgid c9rpbration; that the seal affixed to sald instrument is such coryporats seal;

that it was so affixed by order of the Board of Directors of sald corperaticrn and

_that he signed his noxe thereto by like order.

. LEON 8T, ¢, RICK, Hetary Public.

i . . .
rhe foregoling instrument Was sndorsed for record as follows: The vropsriy afscted

f
Statve of Hew York, p true copy of the original Deed and acknowledmument thiract

rccordBdEJune 27th, 1919 at 3:20 p, u,
|

Heglster,

’ L.
*EADERT REALTY CO. :
. T
| ‘ . .
GITY OF WEW ROGHELLE. : IS TINTORE made this

50th, dai of April in the year one thousend nine hundred and fourtesn (191h4),
[
t
|
|
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BLTWEEN, HADERT REALTY“COM%ANY: a donmegtio corpqratibn duly organlzed.gnd exlating

under and by virtue of the laws of ths Svate of New York, having itp principal
_ office in %he (ity of New .Roohalle, County of Wes?cheéter and-State of New York,
party ¢f the firsty part, and QITY OF NEW ROCHVLLE a domestic municipal corporax-:
ion party of the Eecond part WITNES%ETH that the party of ,he first part, for
end in consideration of the sun of 0E (41. ) DOLLARS lawful money of the United
States, AND OTHER GOOD AND VALUABLE CONSIDERATION, to 1t in hand paid by the sald
party of'the_aecon& part, tﬁe receipt wheraof.ls hersby acknowledged does hereby
‘remlee, releaaé and forever auit—cigim unto the :sald party -of the sacdnd part, it
BUCCHEEATS énd aésigns forevgr, © ALT, ‘the right, title, intersest and eassmeﬁﬁ of
the sald party of the first part, of,  in and to all those certain lots, pieoes
..or parcels of 1and, situate, Iying and being in the City of Nww ROGHELLU, Wept-
chester Gounty,-New York, known and distingulshed as Weeka\?l&oe, Pine Brook:
Rogd, Crest View Street, Chatsworth Place, Asghland Street)_East flace and Fast
Street, upon a certaln map'énfitﬁéd, "Fifth Avénue ﬁeightsi in the City of New
Rochelle, ‘Westchester County, New York" L. E, Van Etten, Givil'Enginéer, Aﬁril
3907, which map has.been duly filed in the office of the Regiater of Haatchester
cuunty,. - TOGETHER with the right to the party of the aecond part, igé BUCCERBOYE
and sssigna, ‘and ites agenie -and assrvants, and .any other paFeon or persons, for it - Lo
and their Eenefit and ad%antage,uat-all times freely ﬁotpaas and repass on fﬁot : '
or with animals; vehicles, loads or,otherwiae,'th;ough and over theﬂaaid gtreete
or avenuea,-to the snd tﬁat gaid streets and avenues may be forever public streets”
or highwaye,; ‘and may be used and anJoyed as guch, together with the right to the
party of the second part,-its successors or assigns,. to repair sald streets and
apyvenueg as there shall be occasicn///- TOOETHER With the appurtenances and all the
egtate and rights of the saild party of the first part, in and to the sald prem—
lses. TO HAVE aND TO HOLD the above granted premises unto the said party of
the second part, 1ts successers and asslgns forever.v_f IN WITNESS WHFEREOF, the
.eaid perty of the first part has caused thasé pygsghéa to be signed by 1ts Presi~

dent and ite corporste seal %o be herzinto Affixeddﬁhg day and year flrst above

Written,
(L ) HADERT REALTY GOM?AHY,,
. | By. JOHN A, HADERT, presid,nt
' STATE OF NEW YORK, COUNTY OF WRSTCHESIER, ss ,Qn‘thig 30th. - day of April in
the vear one thousand nine nundred and fourteen {1914), ngqre‘me personaily came
JOWN A. HADERT, to me known, who being by me duly swofn,-did‘depoee and say,
fhat-ha resides in the clty of New Rochelle, Hew York; that he 1a the President of
:hﬂ ‘Hadert Realty Company, tho corporation desoribed in and. whlch executed the

foregolng instrument~ that he knew the corporata seal; thax the seal affixed ig
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such corporate seal; and 1t was, so afilxed by order of ths Hoard of Tirzctors of
o

sald corporation and that he signed his name theoreto us Prasldant by the like
order; :
CHARLYES EDWARD (HARVEY, Netary PuPlic, Vieastchestzr Sounty, 1, V.
The foragbing‘inétrubent was endorsed for record as follows: Thz nroworTty alfacted
i

Ly thiag ihsirument 1s situasted in the City of W¥W ROCHILLE, nounty of lestchsster,
o

_and Btete of Wew York, A true copy of the original BDezd and ackno¥ledgment
therebf.rfcorded June 27th, 1919 at 9 A, M, )
. - - CAR e Heglster,
HOMOCK REALTY CORP, : il
iTO :
WALTER C'f‘ HUEB-ARD. : THIS TITNTURE made this

19th, day of June 1919 BETWOEN, HOWMOCK RUALTY GORPORATION, a cornoration

orgenized under the lavs of the State of New York, having its principal office
|

.and place of business at the Villaige of Lavchmont, County of Westchestsr, and

State of‘New York, party of the first part and WaALTER o, HUEIARD, of and rosiding
|
2t Mo, 4q ELaet 72nd, Sireet, in ths q1ty and State of llew York, party of the

I
sacond part, WITHESSETH that the sald party of the fivst part in conaiderat-

!
ion of ONE {$l) DOLLAR lawful monsy of the United States, and oMiuyn goOOD AND

© YALUARLE |CONSIDERATIONS to 4t in hand paid by the party of the sscond part, does

persby grant and releass unto the sald party of the sscond part, his hairs and
2 r .

‘asgigna forever, ALL those ocertaln plotas, places or parcels of land, with the

i
pulldings and improvements thereon erected, situats, lying and beling in the Town

of MAMARONECK, Westchester County, New York, and which sre shown and designated

&8 parce%a Nos., &, 3 and % upon a certaln map entitled, "Plan of Part of iap of

| : . - .
Palmer Howmocky situate lamaroneck, Wew York, showing the nsw linegs of Homzock

Road andinew property lines of Alex. J. Fraser and ¥, ¢, Hubbard" preparsd July

11, 1918) by Chae, Cohen and Leo J, thrhart, Inc, and filed in the offlce of
. j ]
the Regi%ter of Viestchegter County on ths 8th. day of Hovember 1913, in Voluns

: 1 ) . , "
49 of maps, 13, whioh sald parcsls are mors partisularly boundad and u-sorizsd

. | . .
as fellows: PARCEL NO. 3, G TINDIG at a point on ths southerly sldz of

-1

the Hew Hommock Road as laid down on sald map, which wpolint is distan: casisrly

S .
10.88 fzet measured along the sald scutherly side of ths Hommock Road on a

beaging %orqh 43% 51% 50" sast frow the interseciion of ths southsriy linz of
gaid ga{ Hommock Road with the northerly line of the 0ld Hommock Road as laid
down on%eaid map; thence runnlng easferly along the soutnerly ling or ths
Hommockgﬂoad and on the bearing north U43° 51' 50" east a distancs of 14s, 05

. - . oy . . .
fezet; thenos running southerly on a bsarlng south 28° 181 40" East a diszwncs of

. S : .
L 150,87 feet; thence in a southwesterly directlon on a braring south 17 S4F 200

]
i
I -
A .
f
|
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Page 1

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

_____________________________________ %
CITY OF NEW ROCHELLE,
Plaintiff,
-against- Index No.
54190/2016
FLAVIO LaROCCA, MARIA LaROCCA,
FLAVIO LaROCCA & SONS, INC. a.k.a.
LaROCCA & SONS, INC. and
FMLR REALTY MANAGEMENT LLC.,
Defendants.
_____________________________________ %

120 White Plains Road
Tarrytown, New York

March 5, 2020
11:06 a.m.

EXAMINATION BEFORE TRIAL of FLAVIO LaROCCA, one
of the Defendants herein, held at the above time and
place, taken before Cheryl Thompson, a Shorthand
Reporter and Notary Public within and for the State

of New York, pursuant to Order.

Magna Legal Services
866-624-6221

www.MagnaLS. com

MAGNA®

LEGAL SERVICES
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Page 2 Page 3
1 2 1 STIPULATIONS 3
2 APPEARANCES: 2 IT IS HEREBY STIPULATED AND AGREED by and between
Z WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 3 the a.1ttorneys for the respective parties herein, that
Attorneys for Plaintiff 4 all rights provided by the CPLR, and Part 221 of the
5 1133 Westchester Avenue 5  Uniform Rules for the Conduct of Depositions,
White Plains, New York 10604 6 including the right to object to any question, except
6 BY: SCOTT MENDELSOHN, ESQ. 7 asto .forrr.l, or .to move to strike. any tés.timony at this
7 8 examination, is reserved; and, in addition, the
8 9 failure to object to any question or to move to strike
9  SILVERBERG ZALANTIS LLC 10  any testimony at this examination shall not be a bar
o Atti?g%;ﬁ?;%‘ig?ﬁg?gzd, Suite 305 11 or wa.iver to r.nake'such motion at, and is reserved to,
Tarrytown, New York 10591 12 the trial of this action.
11 13 IT IS FURTHER STIPULATED AND AGREED that the within
BY: KATHERINE ZALANTIS, ESQ. 14 deposition may be sworn to by the witness being
g 15  examined before a Notary Public other than the Notary
14 16 Public before whom this examination was begun, but the
15 17 failure to do so or to return the original of this
16 18  examination to counsel shall not be deemed a waiver of
i; 19  the rights provided by Rules 3116 and 3117 of the
19 20 CPLR, and shall be controlled thereby.
20 21 IT IS FURTHER STIPULATED AND AGREED that the filing
21 22 of the original of the within deposition be waived.
;i 23 IT IS FURTHER STIPULATED AND AGREED that a copy of
24 24 the within deposition shall be furnished to counsel
25 25  for the witness without charge.
Page 4 Page 5
1 Flavio LaRocca 4 1 Flavio LaRocca 5
2 (Whereupon, Deed was premarked 2 Mr. Mendelsohn; Answer was premarked
3 Plaintiff's Exhibit 1 for 3 Plaintiff's Exhibit 4 for
4 Identification, as of this date, by 4 Identification, as of this date, by
5 Mr. Mendelsohn; Owner's policy was 5 Mr. Mendelsohn; Letter dated June 11,
6 premarked Plaintiff's Exhibit 2 for 6 2003 was premarked Plaintiff's Exhibit
7 Identification, as of this date, by 7 5 for Identification, as of this date,
8 Mr. Mendelsohn; Summons and Complaint | 8 by Mr. Mendelsohn; Photographs were
9 was premarked Plaintiff's Exhibit 3 9 premarked Plaintiff's Exhibit 6 for
10 for Identification, as of this date, 10 Identification, as of this date, by
11 by Mr. Mendelsohn; Exhibit 1 to 11 Mr. Mendelsohn; Google Earth dated
12 Summons and Complaint was premarked 12 October 2014 was premarked Plaintiff's
13 Plaintiff's Exhibit 3-A for 13 Exhibit 7 for Identification, as of
14 Identification, as of this date, by 14 this date, by Mr. Mendelsohn; Letter
15 Mr. Mendelsohn; Exhibit 2 to Summons 15 dated March 17, 2003 was premarked
16 and Complaint was premarked 16 Plaintiff's Exhibit § for
17 Plaintiff's Exhibit 3-B for 17 Identification, as of this date, by
18 Identification, as of this date, by 18 Mr. Mendelsohn; Letter dated June 22,
19 Mr. Mendelsohn; Letter dated June 22, 19 2009 was premarked Plaintiff's
20 2009 was premarked Plaintiff's Exhibit 20 Exhibit 9 for Identification, as of
21 3-C for Identification, as of this 21 this date, by Mr. Mendelsohn; Senor PC
22 date, by Mr. Mendelsohn; Letter dated 22 was premarked Plaintiff's Exhibit 10
23 November 18, 2015 was premarked 23 for Identification, as of this date,
24 Plaintiff's Exhibit 3-D for 24 by Mr. Mendelsohn; Survey dated
25 Identification, as of this date, by 25 December 8, 2014 was premarked

MAGNA®

2 (Pages 2 to 5)

LEGAL SERVICES

| NDEX NO. 54190/ 2016
RECEI VED NYSCEF: 05/31/2022
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Page © Page 7
1 Flavio LaRocca 6 1 Flavio LaRocca 7
2 Plaintiff's Exhibit 11 for 2 Plaintiff's 18 for Identification, as
3 Identification, as of this date, by 3 of this date, by Mr. Mendelsohn; Photo
4 Mr. Mendelsohn; Interrogatory 4 of property was premarked Plaintiff's
5 Responses were premarked Plaintiff's 5 Exhibit 19 for Identification, as of
6 Exhibit 12 for Identification, as of 6 this date, by Mr. Mendelsohn; Photo
7 this date, by Mr. Mendelsohn; Video 7 of 5th Avenue was premarked
8 was premarked Plaintiff's Exhibit 13 8 Plaintiff's Exhibit 20 for
9 for Identification, as of this date, 9 Identification, as of this date, by
10 by Mr. Mendelsohn; Blow-up of October |10 Mr. Mendelsohn; Multiple photographs
11 2014 Google Earth was premarked 11 were premarked Plaintiff's Exhibit 21
12 Plaintiff's Exhibit 14 for 12 for Identification, as of this date,
13 Identification, as of this date, by 13 by Mr. Mendelsohn; photograph of yard
14 Mr. Mendelsohn; Two photographs were |14 was premarked Plaintiff's Exhibit 22
15 premarked Plaintiff's Exhibit 15 for 15 for Identification, as of this date,
16 Identification, as of this date, by 16 by Mr. Mendelsohn; and photograph of
17 Mr. Mendelsohn; letter dated 17 fence was premarked Plaintiff's
18 November 18, 2015 was premarked 18 Exhibit 23 for Identification, as of
19 Plaintiff's Exhibit 16 for 19 this date, by Mr. Mendelsohn.)
20 Identification, as of this date, by 20  FLAVIO LaROCCA,
21 Mr. Mendelsohn; Photograph of No 21 one of the Defendants herein, having
22 Parking sign was premarked Plaintiff's 22 been first duly sworn by a Notary
23 Exhibit 17 for Identification, as of 23 Public of the State of New York,
24 this date, by Mr. Mendelsohn; Survey 24 upon being examined, testified as
25 dated April 13, 2016 was premarked 25 follows:
Page 8 Page 9
1 Flavio LaRocca 8 1 Flavio LaRocca 9
2 THE COURT REPORTER: Please state | 2 take a break. I only ask that if there is a
3 your name for the record. 3 question pending, that you answer the question
4 THE WITNESS: Flavio LaRocca. 4 and then we will take a break.
5 THE COURT REPORTER: Please state | 5 Similarly, if you need to speak with
6 your address for the record. 6 your attorney, just let me know, and after the
7 THE WITNESS: 140 Sussex Road, 7 question has been answered you can certainly have
8 New Rochelle, New York 10804. 8 that time.
9 EXAMINATION BY 9 We have a court reporter here taking
10 MR. MENDELSOHN: 10 everything down. She cannot take down any nods
11 Q Mr LaRocca, my name is Scott 11 or shakes of the head. So please respond verbally
12 Mendelsohn. I am an attorney with Wilson Elser |12 to or make your responses verbal to my questions.
13 Moskowitz Edelman & Dicker. We represent the |13 Okay?
14 Plaintiff in this action who is the City of New 14 Lastly, although you may know what my
15 Rochelle. 15 question is going to be, please let me finish my
16 I am going to ask you some questions 16 question before you answer so that we can have a
17 today about the action entitled City of New 17 clear understanding of our conversation and the
18 Rochelle versus Flavio LaRocca et al. 18 record will be clear.
19 If you don't understand a question 19 Did you review any documents prior to
20 I've asked you or you cannot hear me, please just |20 coming here today?
21 let me know and I will try to accommodate your 21 A Yes.
22 request or ask the question in a different way. 22 Q What documents did you review?
23 Do you understand? 23 A The Complaint and some of the
24 A Yes. 24 exhibits.
25 Q Please let me know if you need to 25 Q When you say "exhibits," are you
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Page 10 Page 11
1 Flavio LaRocca 10 1 Flavio LaRocca 11
2 referring to documents that were turned over in 2 the question.
3 discovery? 3 Q How many properties do you
4 A 1 think so. 4 individually own in New York?
5 Q Was there anything that you reviewed 5 A  One.
6 prior to your testimony today that has not been 6 Q What property is that?
7 previously provided to your counsel? 7 A My residence.
8 A No. 8 Q What is the address of that?
9 Q Did you review any pictures before 9 A 140 Sussex Road, New Rochelle, New
10 your testimony today that has not been previously |10 York.
11 provided to your counsel? 11 Q And do you own any properties as the
12 A No. 12 principal of a company?
13 Q Did you have any conversations 13 A  Yes.
14 regarding this case with anybody other than your 14 Q What properties do you own as a
15 attorney prior to coming here and testifying 15 principal of a company?
16 today? 16 A 71 Palmer Avenue, New Rochelle, and
17 A No. 17 432 5th Avenue, New Rochelle.
18 Q Are you currently taking any 18 Q Yousaid 432 5th Avenue?
19 medications or substances that would otherwise 19 A Ithink 432. I don't know exactly if
20 impair your ability to testify today? 20 it's 432 or 436 the way they have it written.
21 A No. 21 Q Is the property you're referring to
22 Q How many properties in New York do you |22 as 432 5th Avenue the same property as 436 5th
23 own, Mr. LaRocca? 23 Avenue?
24 MS. ZALANTIS: Individually? 24 A I think so, yes.
25 MR. MENDELSOHN: Let me clarify 25 Q Is that the property that is one of
Page 12 Page 13
1 Flavio LaRocca 12 1 Flavio LaRocca 13
2 the substance of this action? 2 A Member.
3 A Yes. 3 Q And what is your wife's official
4 Q Is that the property that we went to 4 title?
5 on a site visit -- 5 A Member also.
6 A Correct. 6 Q Are there any other members of FMLR
7 Q -- where you were accompanied by your 7 Realty other than you and your wife?
8 attorney and I was with another attorney frommy | 8 A No.
9 office as well? 9 Q Does FMLR Realty own any property
10 A Yes. 10 other than 436 5th Avenue?
11 Q Is that property bordering or is it 11 A Yes.
12 bordered by 5th Avenue and East Street? 12 Q What other property does it own?
13 A Yes. 13 A 69-71 Potter Avenue, New Rochelle.
14 Q What business owns -- 14 Q Are both 436 5th Avenue and 69-71
15 MR. MENDELSOHN: For the record, |15 Potter Avenue in New Rochelle?
16 we will just call it 436 5th Avenue 16 A Yes.
17 for this proceeding. 17 Q What sort of business is FMLR Realty?
18 Q Is that okay? 18 A It's a real estate management
19 A Yes. 19 company.
20 Q What company owns 436 5th Avenue? 20 Q Other than FMLR Realty, do you own any
21 A FMLR Realty. 21 other realty management companies?
22 Q And who are the principals of FMLR 22 A No.
23 Realty? 23 Q Other than FMLR Realty, are you a
24 A My wife and I. 24 principal of any other companies?
25 Q What is your official title? 25 A Yes.
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Page 14 Page 15
1 Flavio LaRocca 14 1 Flavio LaRocca 15
2 Q And what companies are those? 2 A Member.
3 A Flavio LaRocca & Sons Incorporated. 3 Q Are there any other members of Marco
4 Q Other than Flavio LaRocca & Sons 4 Industry other than yourself?
5 Incorporated, are you the principal of any other 5 A Yes.
6 companies? 6 Q Who are they?
7 A Yes. 7 A My wife.
8 Q What companies are those? 8 Q What sort of company is Marco
9 A Marco Industry. c Industry?
10 Q Do either of those companies that you 10 A It's a real estate owning company.
11 have mentioned own any property? 11 Q What sort of company is Flavio
12 A Yes. 12 LaRocca & Sons?
13 Q Which one of those companies? 13 A Landscape and masonry construction
14 A Marco Industries. 14 company.
15 Q What property does Marco Industry own? |15 Q Other than Flavio LaRocca & Sons, is
16 A Commercial property. 16 there any other company that you're a part of
17 Q Is that located in the State of New 17 that does landscape or realty or -- or landscape,
18 York? 18 that performs landscape work?
19 A  Yes. 19 A No.
20 Q Isitlocated in New Rochelle? 20 Q What sort of landscape work does
21 A No. 21 Flavio LaRocca & Sons perform?
22 Q Where is it located? 22 A Mainly residential and light
23 A Putnam County. 23 commercial.
24 Q What is your position with Marco 24 Q How long has Flavio LaRocca & Sons
25 Industry? 25 been in existence?
Page 16 Page 17
1 Flavio LaRocca 16 1 Flavio LaRocca 17
2 A Since the late '90s. 2 A No.
3 Q Do you recall what year it was 3 Q TIs 69-71 Potter Avenue still the
4 commenced? 4 principal place of business for Flavio LaRocca &
5 A Not precisely, but I think around 5 Sons, Inc.?
6 1998. 6 A Yes.
7 Q At that time in 1998, where was 7 Q Are there any places that Flavio
8 Flavio LaRocca & Sons' principal place of 8 LaRocca & Sons uses to store equipment other than
9 business? 9 at 69-71 Potter Avenue?
10 A Two Trinity Place in New Rochelle. 10 A Yes.
11 Q Did there come a time when that 11 Q And where are those places?
12 principal place of business changed? 12 A 436 5th Avenue, New Rochelle.
13 A Yes. 13 Q Other than those two locations, is
14 Q When was that? 14 there any other real property used to store items
15 A After acquiring 69-71 Potter Avenue. 15 for Flavio LaRocca & Sons' business?
16 Q When was that? 16 A No.
17 A 1 think around '98, around the same 17 MS. ZALANTIS: Are you asking now
18 time. 18 at this present point in time?
19 At that time when 69-71 Potter Avenue |19 MR. MENDELSOHN: At any point.
20 was acquired, did that become the principal place |20 A No.
21 of business for Flavio LaRocca & Sons? 21 I'm sorry. Can you repeat that? At
22 A Yes. 22 any point?
23 Q And at some time after that, did the 23 Q Let me rephrase the question. Your
24 principal place of business for that entity move 24 lawyer makes a good objection.
25 after 69-71 Potter Avenue? 25 Other than 436 5th Avenue,
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Page 18 Page 19
1 Flavio LaRocca 18 1 Flavio LaRocca 19
2 69-71 Potter Avenue, and before that the property | 2 A Yes.
3 you mentioned on Trinity Place, are there any 3 Q What sorts of equipment did you store
4 other properties that Flavio LaRocca & Sons has 4 or did your company store at that location in
5 stored its equipment on? 5 those dates?
6 A Yes. 6 A Some trucks, trailers, some bulk
7 Q Where is that? 7 material, and some excavation and landscaping
8 A Further down on East Street I was 8 equipment.
9 renting a space from Guglielmo Landscape. 9 Q Who did you rent that space from?
10 Q When was that? 10 A Joe Guglielmo.
11 A From around, let's see. I think 11 Q How do you know Joe Guglielmo?
12 around 2010 through 2016, 2017, something like |12 A He's a neighbor.
13 that. 13 Q Meaning he's a neighbor to 436 5th
14 Q Is there an address for that property 14 Avenue?
15 that you were renting? 15 A Yes.
16 A No, because it's just a piece of land. 16 Q Was there a lease for that?
17 There is no home on it. 17 A No.
18 Q Is there a business that that piece of 18 Q What was the agreement that you came
19 property is located adjacent to? 19 to with Mr. Guglielmo regarding your rental of
20 A Yes. 20 that property?
21 Q What is that business? 21 A It was based on me providing some
22 A PAB Contracting or Paving Company. 22 services for him, he would allow me to store some
23 Q So from 2010 to 2017, Flavio LaRocca & |23 of my trucks and equipment on his property.
24 Sons used that rented location to store equipment |24 Q What sorts of services were you
25 as well? 25 performing to receive all of that property?
Page 20 Page 21
1 Flavio LaRocca 20 1 Flavio LaRocca 21
2 A [ was providing some landscape 2 company?
3 materials for him. 3 A No.
4 Q What sorts of landscape materials were 4 Q And do you have any involvement in
5 you providing? 5 his company?
6 A Soil and mulch. 6 A No.
7 Q Approximately how much soil and mulch | 7 Q When I mean involvement, [ mean
8 were you providing to Mr. Guglielmo during that 8 ownership interest or running the company or
9 time? 9 anything like that.
10 A ITdon't know. It varied based on his 10 A Correct.
11 needs. I really don't know. 11 Q You testified earlier that Flavio
12 Q Does Mr. Guglielmo have a business 12 LaRocca & Sons performs landscaping for
13 himself? 13 residential properties.
14 A Yes. 14 What sorts of activities does it
15 Q What is Mr. Guglielmo's business? 15 perform?
16 A Landscaping and gardening. 16 A We put in plantings, trees, we do
17 Q Is that a competing business to Flavio 17 regrading work, we do stone work as far as
18 LaRocca & Sons? 18 retaining walls and steps, patios, we do drainage
19 A I don't know if it would be competing. 19 work, we put in sod or turf.
20 My clients are mainly more high-end residential |20 Q How many employees does Flavio
21 and light commercial. 21 LaRocca & Sons have?
22 I think he does more basic landscaping 22 A Currently? Six.
23 and maintenance services, which is something I 23 Q Does that include full-time and
24 don't provide, maintenance services. 24 part-time?
25 Q Does he have any involvement in your 25 A Yes.
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Page 22 Page 23
1 Flavio LaRocca 22 1 Flavio LaRocca 23
2 Q In 2015, how many employees did Flavio 2 Q And when we say "trucks," can you
3 LaRocca & Sons have, approximately? 3 describe those trucks, meaning what types of
4 A Six to eight. 4 trucks are those?
5 Q Has Flavio LaRocca & Sons ever had 5 A Pickups, vans, dump trucks.
6 more than eight employees? 6 Q How many dump trucks does your
7 A Yes. 7 business own?
8 Q And when was that? 8 A Five.
9 A Prior to the recession. 9 MS. ZALANTIS: Again you're
10 Q So that's before 20087 10 asking about currently, right?
11 A Yes. 11 MR. MENDELSOHN: Yes. All of
12 Q When Flavio LaRocca & Sons first 12 this is currently.
13 moved to or started storing equipment at 436 5th 13 A  Yes.
14 Avenue, how many employees did it have at that 14 Q In 2015, how many dump trucks did your
15 time? 15 company own?
16 A Four to six. 16 A Tdon't know. I can't recall that far
17 Q Does Flavio LaRocca & Sons own any 17 back.
18 equipment? 18 Q Was it more or less than five?
19 A Yes. 19 A I think around the same.
20 Q What sorts of equipment does it own? 20 Q And pickups and vans, are those
21 A Trucks, trailers, some excavation and 21 vehicles used in your business?
22 regrading equipment, tractors. 22 A  Yes.
23 Q How many trucks does Flavio LaRocca & |23 Q What are the uses of those vehicles?
24 Sons currently own? 24 A Pickups, they are 4x4. They are used
25 A Ten. 25 for snowplowing and salting.
Page 24 Page 25
1 Flavio LaRocca 24 1 Flavio LaRocca 25
2 Vans are used to transport materials. 2 vans, and dump trucks and then trailers, what
3 That is enclosed so it doesn't get ruined by the 3 other sorts of equipment does Flavio LaRocca &
4 elements. 4 Sons use currently?
5 Q And you mentioned trailers. 5 A Tractors, skid-steer, mini excavators,
6 A Yes. 6 payloader.
7 Q What is a trailer? 7 Q Approximately how many tractors
8 A Trailer is a piece of equipment that 8 currently?
9 attaches to a truck, and it can carry another 9 A  Two.
10 piece of equipment on it which is not road legal 10 Q And skid-steers?
11 or used to be driven on the road. 11 A Yes.
12 Q How many trailers does Flavio 12 Q What is a skid-steer?
13 LaRocca & Sons own? 13 A It's a small like a Bobcat four-
14 MS. ZALANTIS: Currently. 14 wheeled with just a bucket in the front and it's
15 A Currently, three. 15 compact.
16 Q Was that approximately the same amount |16 Q How many of those?
17 as owned in 2015 or different? 17 A Four.
18 A [ think we may have had one more. 18 Q Do you have any wood chippers?
19 Q When we say "owned," I also want to 19 A No.
20 include used. So if you rent or if you borrow, 20 Q Does your company ever use wood
21 do these numbers that you've been giving us 21 chippers?
22 include what you use, include all those that you 22 A No.
23 use of these vehicles? 23 Q What about does your company perform
24 A Yes. 24 any removal of wood from residential properties?
25 Q Other than trucks that include pickup, 25 A Only what's fallen on the ground.
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1 Flavio LaRocca 26 1 Flavio LaRocca 27
2 Q What happens after your company 2 A Small equipment, like rototiller.
3 removes that? 3 Q What is a rototiller?
4 A We load it on the truck and take it 4 A It's a mechanical shovel that digs
5 to a dumpsite. 5 the soil to cultivate the soil in preparation for
6 Q Is it broken down in any way? 6 landscaping installation.
7 A Yes. Usually when they fall, they 7 Q Compactors. What is a compactor?
8 break, and some may have to be cut into more 8 A It's a piece of equipment used to
9 manageable pieces. 9 compact the aggregate base prior to us putting
10 Q What is used by your company to cut 10 down a patio or walkway, steps, retaining wall,
11 the wood into more manageable pieces? 11 or even over a drainage system.
12 A Well, we can't cut ourselves. We 12 Q What is an aggregate base?
13 call one of our affiliated tree companies and we |13 A Aggregate base is usually gravel.
14 ask them to take care. But usually a chainsaw. 14 Q Does Flavio LaRocca & Sons utilize
15 Q Who are your affiliated tree companies |15 gravel in its business?
16 that help you remove the wood? 16 A Yes.
17 A Martignetti Landscaping and Tree 17 Q What sorts of gravel does it use?
18 Service and Moriarty out of Larchmont. 18 A We use clean gravel for drainage.
19 Q Do either of those businesses have 19 Q Where do you get that gravel from?
20 property on East Street? 20 A From Edison Materials in Mount Vernon.
21 A No. 21 Q How does your business transport that
22 Q Other than the equipment that we have 22 gravel that it uses?
23 discussed, is there any other equipment that 23 A Depending on the job. If the job is
24 Flavio LaRocca & Sons uses in its day-to-day 24 too big, we have them deliver it to us because
25 business currently? 25 they have bigger equipment. Ifit's a smaller
Page 28 Page 29
1 Flavio LaRocca 28 1 Flavio LaRocca 29
2 job, we pick it up ourselves. 2 A Sure.
3 Q Describe to me the process of putting 3 Q And what are those?
4 down aggregate. 4 A For possibly roadways or parking
5 How is that done? 5 areas.
6 A Depends on the application. If we 6 Q Does your company -- we will take one
7 are using it for drainage, it might be put down 7 step back.
8 with wheelbarrows. If it's a larger area, it 8 Other than the small tools, you were
9 might be put down with a piece of equipment. S saying the rototiller, are there any other tools
10 Q Is the compactor used when placing 10 that your company uses currently?
11 aggregate down? 11 A Yes. Vibratory compactors.
12 A Not all the times. Depends on the 12 Q What is a vibratory compactor?
13 application. 13 A It's aride-on piece of equipment
14 Q What sorts of application would 14 which compacts the soil or base material that
15 necessitate the use of the compactor? 15 you're trying to compact.
16 A If we are creating an area to put a 16 Q Is that the same as the compactor we
17 solid surface over it like a patio walkway. 17 were just discussing?
18 Q So when you say "a solid surface," 18 A This is a little bigger.
19 you're referring to placing the aggregate down 19 Q What is the difference between the
20 and then there would be another surface placed on |20 vibratory compactor and then the other compactor
21 top? 21 that we were just previously discussing?
22 A Correct. 22 A One is a walk-behind, the other one
23 Q Are there any other sorts of 23 you ride on.
24 applications of aggregate that would necessitate 24 Q Is the ride-on the bigger of the two?
25 the use of a compactor? 25 A Yes.
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1 Flavio LaRocca 30 1 Flavio LaRocca 31
2 Q What sorts of applications would 2 not follow with putting something on top
3 necessitate the ride-on versus the walk-behind? 3 afterwards?
4 A In areas that need more compaction. 4 A If we are putting in a French drain
5 Q What does it mean to need more 5 system, which is an open gravel trenched area to
6 compaction? 6 collect water and drain it away, we just compact
7 A Well, if you're excavating a footing 7 the surface but put nothing on it so water can
8 for let's say a large retaining wall, a plate 8 permeate through.
9 compactor walk-behind is not sufficient to compact 9 Q Other than a French drain system, is
10 that soil. So you put a bigger piece of equipment 10 there any other application where something else
11 in there so it gives more stability to the ground 11 would not be put over that aggregate after using
12 prior to putting up your foundation. 12 a vibratory compactor?
13 Q So is the vibratory compactor used 13 A Yes.
14 only when something is going to be put on top of 14 Q What are those?
15 the aggregate? 15 A If we are doing a gravel-exposed
16 MS. ZALANTIS: Objection as to 16 area, sometimes a decorative gravel is used in
17 form. 17 landscaping beds or around perimeters of
18 You may answer. 18 properties, and we compact it to give it a smooth
19 A Tdon't-- 19 and even finished surface.
20 Q I will rephrase it. 20 Q Other than decorative areas or French
21 When you use the vibratory compactor 21 drains, are there any other times that a vibratory
22 on the aggregate, does it always follow with 22 compactor would be used and something would not
23 something going on top of the aggregate afterward? |23 go on top of the aggregate?
24 A No. 24 A Yes.
25 Q What sorts of applications does it 25 Q What are those times?
Page 32 Page 33
1 Flavio LaRocca 32 1 Flavio LaRocca 33
2 A When you're creating a gravel parking 2 MS. ZALANTIS: Objection as to
3 space. 3 form.
4 Q Other than the equipment that we've 4 A No.
5 discussed, is there any other equipment that 5 Q Has Flavio LaRocca & Sons ever done
6 Flavio LaRocca & Sons currently uses in its day- 6 work to a parking lot or a roadway?
7 to-day business? 7 A Yes.
8 A No. 8 Q And when it has done that work, did
9 Q Going back now to the creation of 9 it use a vibratory compactor?
10 roadways or parking lots, is that something that 10 A No.
11 Flavio LaRocca & Sons does regularly? 11 Q When it performed that work, did it
12 A No. 12 use a compactor?
13 MS. ZALANTIS: Objection. 13 A No.
14 Q How often does Flavio LaRocca & Sons |14 Q Approximately how many parking lots
15 create parking lots or roadways? 15 and/or roadways has Flavio LaRocca & Sons ever
16 A We don't do commercial parking lots 16 worked on?
17 or roadways. 17 MS. ZALANTIS: Objection as to
18 Q One of those items that you just 18 form.
19 testified about when you use the vibratory 19 A A few.
20 compactor is in breaking a roadway or parking lot, |20 Q Is that less than five or more than
21 correct? 21 five?
22 A Yes. 22 A More than five.
23 Q Has your company ever used a 23 Q That more than five, is that both
24 vibratory compactor in making a roadway or a 24 parking lots and roadways?
25 parking lot? 25 A Yes.
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1 Flavio LaRocca 34 1 Flavio LaRocca 35
2 Q How many parking lots, approximately, 2 Q Other than filling and sealing on that
3 has Flavio LaRocca & Sons worked on? 3 parking lot, did Flavio LaRocca & Sons perform
4 A Five to ten. 4 any other work on that parking lot?
5 Q How many roadways has Flavio LaRocca & | 5 A No.
6 Sons worked on? 6 Q Other than 575 Stratton Road, what
7 A None. 7 other parking lots?
8 Q Those parking lots that Flavio 8 A 1don't know exactly the address but
9 LaRocca & Sons have worked on, are those on 9 it's on White Plains Road in Eastchester. It's
10 residential properties or commercial properties? 10 the Odyssey Diner.
11 A Commercial. 11 Q What sort of work did Flavio LaRocca &
12 Q Can you tell me the locations of those 12 Sons perform on that parking lot?
13 parking lots? 13 A Same. Cracked filling and sealing.
14 A One is at 575 Stratton Road in New 14 Q Other than those areas, what parking
15 Rochelle. 15 lots?
16 Q What sort of property is Stratton 16 A 1don't know off the top because it's
17 Road? 17 so many years. These are the more recent ones.
18 A It's a house of worship. 18 Q When was the last time that Flavio
19 Q Isthere a name? 19 LaRocca & Sons worked on a parking lot?
20 A It's the Jehovah's Witness 20 A December.
21 congregation there. 21 Q 0f2019?
22 Q What sort of work did Flavio LaRocca & 22 A Yes.
23 Sons perform on the parking lot there? 23 Q Which one was that?
24 A Cracked sealing and -- filling and 24 A The Odyssey Diner.
25 sealing. 25 Q Was a compactor used on the Odyssey
Page 36 Page 37
1 Flavio LaRocca 36 1 Flavio LaRocca 37
2 Diner parking lot? 2 work, is it necessary that you have to read maps
3 A Yes. 3 to do the work?
4 Q Was that to fill in cracks and 4 A Maps?
5 sealing? 5 Q Surveys?
6 A Yes. 6 A Yes.
7 Q Prior to using the compactor on the 7 Q Do you know how to read a survey?
8 Odyssey Diner parking lot, was an aggregate put 8 A  Yes.
9 down by Flavio LaRocca & Sons? 9 Q Approximately how often do you read
10 A Not an aggregate but asphalt was put 10 surveys in your work?
11 down. 11 A Not often.
12 Q Flavio LaRocca & Sons places asphalt 12 Q When are the times when performing
13 as part of its business? 13 your work that you have to read surveys?
14 A Occasionally. 14 A When generally it's required by either
15 Q Approximately how many times has 15 building permit or municipality.
16 Flavio LaRocca & Sons placed asphalt? 16 Q What sorts of projects do you read
17 A In what period of time? 17 surveys for?
18 Q From 1998 to the present. 18 A Depends. If someone is putting up a
19 A Forty to fifty times. 19 retaining wall or wanting to landscape an area of
20 Q What generally are the projects that 20 their property, we need to know the boundaries so
21 have required the placing of asphalt? 21 that we can stay within those boundaries.
22 A Mainly residential. 22 Q Approximately how often in your
23 Q Is that driveways? 23 projects are you called to read surveys?
24 A Yes. And pathways. 24 A A couple of times a year.
25 Q As apart of Flavio LaRocca & Sons' 25 Q Is that from 1998 to present?
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1 Flavio LaRocca 38 1 Flavio LaRocca 39
2 A Correct. 2 from a job site?
3 Q Where currently do you -- and when I 3 A No.
4 say "you," I'm referring to your business, Flavio 4 Q Do you ever have to, does Flavio
5 LaRocca & Sons, where currently do you store your | 5 LaRocca & Sons ever have to move vegetation from
6 equipment? 6 a job site prior to starting or completing the
7 A At 71 Potter Avenue and 436 5th 7 work?
8 Avenue. 8 A Yes.
9 Q What is stored at 71 Potter Avenue? 9 MS. ZALANTIS: Objection as to
10 A Some trucks, trailers, and some 10 form.
11 regrading and excavation equipment. 11 A Yes.
12 Q Other than the equipment that we've 12 MS. ZALANTIS: What do you mean
13 discussed, is there any other equipment that's 13 by "vegetation"?
14 used to regrade? 14 Q Does Flavio LaRocca & Sons ever have
15 A There is other equipment, but not that 15 to clear trees prior to working on a project?
16 I own. 16 A Yes.
17 Q What other equipment do you use to 17 Q Does Flavio LaRocca & Sons perform
18 regrade? 18 that work?
19 A Dozer, land grader, a box leveler. 19 A Small stuff, yes.
20 Q Are those types of equipment used to 20 Q Other than tree, removing trees, does
21 move earth? 21 Flavio LaRocca & Sons also remove other sorts of
22 A Yes. 22 vegetation from a job site prior to working on
23 Q Are they ever used to move trees? 23 it?
24 A No. 24 MS. ZALANTIS: Objection as to
25 Q Are they ever used to move plants 25 form.
Page 40 Page 41
1 Flavio LaRocca 40 1 Flavio LaRocca 41
2 MR. MENDELSOHN: I can rephrase 2 we use the rototiller to pull the vegetation out,
3 that. I can make it clearer. 3 pile it, and then remove it.
4 Q Other than removing trees as you just 4 Q Has the storage of your equipment, the
5 testified to, does Flavio LaRocca on occasion 5 split between 71 Potter Avenue and 436 5th Avenue,
6 have to remove other sorts of vegetation from a 6 that's remained consistent since you acquired
7 job site when working on it? 7 those properties?
8 A Can you be more specific to what type 8 MS. ZALANTIS: Objection as to
9 of vegetation? 9 form.
10 Q Sure. 10 Q This is what I mean:
11 Bushes -- 11 Have you always maintained the same
12 A Okay. 12 sorts of items at 71 Potter Avenue --
13 Q -- or brush or tall grasses -- 13 MR. MENDELSOHN: Withdrawn.
14 A Okay. 14 Q Do you maintain different items at
15 Q -- are those sorts of things that 15 71 Potter Avenue versus what you store at 436 5th
16 Flavio LaRocca & Sons has occasion to move when |16 Avenue?
17 working on a job site? 17 A It's pretty much the same, just more
18 A Yes. 18 of'it. And maybe just because I can't fit all in
19 Q What sorts of equipment is used to 19 one area, I fill in the other area.
20 remove those items from a job site by your 20 Q Which location can you fit more
21 company? 21 equipment for storage?
22 A Depending on the size, small bushes 22 A Well, they are pretty much both the
23 can usually be attached with a chain behind one 23 same. I can fit pretty much both on the same
24 of our skid-steers and pulled out. Or the 24 location.
25 grasses, we use a sod cutter for the grasses. Or 25 Q Is there anything that you store at

MAGNA®

11 (Pages 38 to 41)

LEGAL SERVICES

| NDEX NO. 54190/ 2016
RECEI VED NYSCEF: 05/31/2022




NYSCEF DOC. NO. 121

Page 42 Page 43
1 Flavio LaRocca 42 1 Flavio LaRocca 43
2 either location that you do not store at the 2 landscaping, and removes roots and stones from
3 other? 3 the material, the bulk material.
4 A Just my bulk material. 4 Q Soif [ understand it correctly, a
5 Q Where is your bulk material stored? 5 screener, you take material, put it through the
6 A At 436 5th Avenue. 6 screener, and it comes out in a different form?
7 Q What does bulk material consist of? 7 A Correct.
8 A Topsoil, sand, gravel, compost, rocks. 8 Q Where does Flavio LaRocca & Sons
9 Q Is mulch stored there? 9 obtain its material that goes into the screener?
10 A No, mulch is not stored. But if] 10 A Some we purchase and some we reclaim
11 need it [ get it delivered there. 11 from job sites when we do regrading work.
12 Q Do you ever make your own mulch for |12 Q What are your daily tasks for your
13 your business? 13 business?
14 A No. 14 A 1--
15 Q Do you ever make your own materials, |15 Q Currently.
16 any materials, for your business? 16 A Irun the daily operations and I meet
17 A Just my own topsoil. 17 with clients. I work on estimating and look at
18 Q How do you make your own topsoil? 18 job progress.
19 A With a screener. 19 Q What about your wife's daily tasks?
20 Q Where is the screener located? 20 A She runs the office.
21 A At 436 5th Avenue. 21 Q Does either one of you own more of the
22 Q What is a screener? 22 business than the other?
23 A It's a machine that processes soil 23 A Which business?
24 and it sifts out the soil to give you a cleaner 24 Q Flavio LaRocca & Sons.
25 material, which is topsoil, which is used for 25 A Yes.
Page 44 Page 45
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2 Q Which owns more? 2 A Looks like it's the recording of the
3 A My wife does. 3 property with the Westchester County.
4 Q What about FMLR Realty? 4 Q Is this the deed from when you
5 A 1think we are equal members on that. 5 purchased 436 5th Avenue?
6 Q When, approximately, did you purchase 6 A Yes.
7 436 5th Avenue? 7 Q And if you can look at the second page
8 A 1 think it was beginning of '03 or 8 of the exhibit, do you see a date when the deed
9 late '02. 9 was made?
10 Q We don't have to guess. 10 A Second page?
11 I'm going to show you or you have in 11 Q [ will direct your attention to the
12 front of you Plaintiff's Exhibit 1. 12 top.
13 If you could take a look at that and 13 A Yes.
14 just let me know when you had a moment to look at |14 Q And what is the date?
15 it. 15 A September 18, 2002.
16 If you note there is also a double O 16 Q Who were the sellers of 436 5th Avenue
17 handwritten on that. That's just from the 17 who you purchased from?
18 deposition that your counsel conducted of a 18 A Maffei.
19 witness from my client. 19 Q Ifyou could take a look at where it
20 A (Reviewing) 20 says between, and it says the Maffeis, and below
21 Okay. All right. 21 that it says party of the first part and, who were
22 Q Have you had a chance to look at 22 the purchasers of 436 5th Avenue?
23 Plaintiff's Exhibit 1? 23 A My wife and I.
24 A Yes. 24 Q When you purchased 436 5th Avenue,
25 Q What is Plaintiff's Exhibit 1? 25 prior to purchasing it, did you look at a survey
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2 of that area? 2 Q Approximately, now we are just talking
3 A Yes. 3 to you prior to you purchasing the property,
4 Q What survey did you look at? 4 approximately how far onto East Street did that
5 A There was I think two surveys that 5 survey that you viewed show the fencing
6 they had shown us. One that was previous and one 6 encroaching?
7 that was more current and that the Maffeis had 7 A Idon't recall measuring it, but from
8 shown us. 8 my recollection it was a few feet.
9 Q Did you or your wife have a survey 9 Q Other than that fencing, was there
10 commissioned of 436 5th Avenue when you purchased |10 anything else about that survey that showed
11 it? 11 436 5th Avenue encroaching upon another
12 A When we purchased it, no. 12 property?
13 Q Did you at that time view the survey 13 A Tdon't recall.
14 that you were given? 14 Q Do you have a copy of that survey
15 A Yes. 15 that you viewed prior to purchasing 436 5th
16 Q And did that survey show 436 5th 16 Avenue?
17 Avenue? 17 A Ithink in my file I do have it.
18 A Yes. 18 Q Was that one of the documents that was
19 Q [Ifyourecall, did it show that 436 19 given to us by your counsel?
20 5th Avenue encroached or went over the boundaries |20 A 1 think so.
21 of its property lines onto anything? 21 Q Would you be able to recognize it if
22 A Yes. 22 you saw it?
23 Q What, if anything, did it show that 23 A I think so.
24 it encroached upon? 24 MR. MENDELSOHN: I'm going to
25 A The fencing was in East Street. 25 have this marked as Plaintiff's 1-A.
Page 48 Page 49
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2 (Whereupon, Survey was marked 2 he's put yellow highlighter on the
3 Plaintiff's Exhibit 1-A for 3 exhibit.
4 Identification, as of this date, by 4 Q Okay. Thank you.
5 the reporter.) 5 When you purchased 436 5th Avenue, do
6 Q Mr. LaRocca, if you can take a look 6 you know if you bought what is called title
7 at what's been marked as -- show it to Kathy as 7 insurance?
8 well -- what's been marked as Plaintiff's 1-A. 8 A T think so.
S Do you recognize that? 9 Q Do you know what title insurance is?
10 A Yes. 10 A Somewhat.
11 Q What is that? 11 Q What do you understand title insurance
12 A It's a survey of my property on 12 to be?
13 436 5th Avenue. 13 A Tthink it has to do with ensuring
14 Q When was that survey created? 14 that the property recording is correct for that
15 A 1think in November of 2000. 15 property.
16 Q Is that the same survey that you're 16 Q I'm going to ask you to take a look
17 testifying you reviewed prior to purchasing the 17 at -- you can move that to the side and you can
18 property? 18 move 1 to the side. If you can just keep them in
19 A Yes. 19 order because you're going to go back probably.
20 Q And could you take with a yellow 20 I think it would be easier for you,
21 highlighter and mark for me on that exhibit with |21 I'm not going to suggest, but if you flip them
22 the highlighter what area you saw encroaching 22 over just so when we go back -- there you go.
23 prior to purchasing the property. 23 I'm going to ask you to take a look
24 (Witness complies) 24 at what's been marked as Plaintiff's 2, and take
25 MR. MENDELSOHN: For the record, |25 a look through it and let me know when you've had
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2 enough time. 2 A My wife and 1.
3 A (Reviewing) 3 Q And do you see a date of a deed that
4 MR. MENDELSOHN: For the record, 4 this title insurance is referring to?
5 Plaintiff's 2 is a group of documents 5 A Are you referring to the date of
6 Bates stamped D-1 through D-15, and 6 policy?
7 on the front it says Owner's Policy 7 Q I'm referring if you look in number 3.
8 of Title Insurance. 8 A Okay.
9 A Okay. 9 Q Do you see a date there for a deed?
10 Q Are you ready? 10 A Yes.
11 A Um-hm. 11 Q What is the date?
12 Q I'want you to turn to the page that's 12 A September 18, 2002.
13 Bates stamped -- do you know what Bates stamps |13 Q Is that the same date as the deed that
14 are? 14 we took a look at in Plaintiff's 1?
15 MR. MENDELSOHN: Off the record. |15 If you go to the second page.
16 (Whereupon, a discussion was 16 A Yes.
17 held off the record.) 17 Q Is that the same date?
18 Q DO004. 18 A Yes.
19 A Okay. 19 Q I'm going to have you look at D 5.
20 Q Do you see at the top it says amount 20 Do you see under part 1 where it says
21 of insurance? 21 survey reading see annexed?
22 A Yes. 22 A Yes.
23 Q And you see the name of the insured? 23 Q Did Flavio LaRocca or Maria LaRocca
24 A Yes. 24 have a survey made when you purchased that
25 Q Who were the names of the insured? 25 property?
Page 52 Page 53
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2 A No. 2 Schedule A.
3 Q Do you know if either of you provided 3 Q Could you read what is directly above
4 a survey to either the title company or your 4 that?
5 attorney at that time? 5 A Policy accepts any state of facts.
6 A Notus. Ithink the sellers provided 6 An accurate survey would show when a survey
7 the survey. 7 showing the premises described in Schedule A is
8 Q I'm going to have you turn to -- and 8 received. Same will be read into the existing
9 do you know if the sellers provided a survey? 9 title report.
10 A Yes. 10 Q Do you know what that means?
11 Q And who did the sellers provide a 11 A No.
12 survey to? 12 MS. ZALANTIS: Objection.
13 A To us, which in turn we gave it to our 13 Q And I'm only asking for your personal
14 attorneys, and they did what they had to do. 14 basis.
15 Q Do you see on -- [ want you to go back |15 MS. ZALANTIS: No, you're asking
16 toD 4 16 him for a legal conclusion.
17 A Okay. 17 MR. MENDELSOHN: I'm not. I'm
18 Q Is there a date of policy listed? 18 asking for his personal basis of
19 A Yes. 19 belief.
20 Q And what is the date of the policy? 20 Q Do you have a personal basis of belief
21 A September 18, 2002. 21 as to what that means?
22 Q Turning to D 7, could you read what's 22 MS. ZALANTIS: I mean, you can
23 onD 7 23 answer if you know.
24 A This company is unable to locate an 24 A No.
25 existing survey on the premises described in 25 Q Going back to what's been marked as
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2 1-A, which is back there, you highlighted an area | 2 to be very clear.
3 which you indicated you knew was encroaching 3 At the time you purchased 436 5th
4 prior to buying that property. 4 Avenue, who did you believe owned East Street?
5 Going back to 1-A, you highlighted an 5 A Are you referring to the property
6 area that you stated is encroaching on another 6 that was encroaching, or East Street in general?
7 piece of property. 7 Q I'mreferring to the property that
8 Is that fair? 8 was encroaching onto East Street.
S A  Yes. S A Maffei.
10 Q Whatis -- 10 Q So it's your testimony that you
11 MS. ZALANTIS: T just want the 11 believe the encroaching property was Maffeis'.
12 record to be clear. 12 A Correct.
13 He says it was encroaching not on 13 Q Who at that time did you believe owned
14 another piece of property, but on 14 East Street?
15 East Street. 15 A The whole road?
16 Q Is it fair that it's encroaching on 16 Q Yes.
17 East Street? 17 A I was told by Maffei that it was a
18 A Yes. 18 private road and it was owned by each section by
19 Q At that time prior to you purchasing 19 each owner of the properties that is there.
20 436 5th Avenue, whose property did you believe |20 Q Did you speak with your attorney at
21 that was on East Street? 21 the time about that?
22 A The Maffeis. 22 A Yes.
23 Q So your testimony is that -- 23 Q And what --
24 MR. MENDELSOHN: Withdrawn. 24 MS. ZALANTIS: I'm going to --
25 Q I'm referring to East Street. I want 25 I'm not going to let him testify
Page 56 Page 57
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2 about his conversations with his 2 can put those aside.
3 attorney at the time. It's 3 Plaintiff's 3 is Summons and Complaint
4 privileged communications. 4 from this action. If you need to take a moment
5 MR. MENDELSOHN: I will moveon. | 5 and review it, please do before I ask you some
6 Q Did you ever come to learn that East 6 questions.
7 Street is owned by The City of New Rochelle? 7 A (Reviewing)
8 A Only by what some municipality 8 Q Have you had time to look at it?
9 officials told me. 9 A Yes.
10 Q Who do you believe owns East Street 10 Q Have you ever viewed or reviewed this
11 currently? 11 document before?
12 A The owners of all the properties along 12 A Yes.
13 East Street. 13 Q When, approximately, did you review it
14 Q Is that the same understanding that 14 first?
15 you had when you purchased that property? 15 A When it was originally submitted.
16 A Yes. 16 Q Did you have an opportunity prior to
17 Q When was the first time somebody told |17 today to review all of the exhibits attached to
18 you from the City that the City owned East 18 this document as well?
19 Street? 19 A Yes.
20 A When the City was planning to do the 20 Q And have you read all of the
21 eminent domain to locate their City yard there. 21 allegations therein?
22 Q Was that in approximately 2009? 22 A Yes.
23 A No, I think it was around 2014. 23 Q You can put that aside.
24 Q I'm going to ask you to take a look 24 I'm now going to ask you to take a
25 at what's been premarked as Plaintiff's 3, soyou |25 look at what has been marked as Plaintiff's 4.
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2 And if you could, please review that document. 2 Q Iwant you to turn to Page 9. I want
3 It's the Verified Answer with 3 you to if you could review paragraphs 94 through
4 Affirmative Defenses and Counterclaims. 4 103.
5 A (Reviewing) 5 A Okay.
6 Okay. 6 Q Starting with, if [ could draw your
7 Q Were you involved in drafting this 7 attention to paragraph 95, could you read that
8 document, the Answer? 8 out loud.
c A Yes. 9 A Defendant's properties has certain
10 MS. ZALANTIS: Objection. 10 Jersey barriers, concrete Jersey barriers which
11 Q Did you review the Answer prior to it 11 barriers the City claims encroach upon East
12 being filed with the Court? 12 Street.
13 A Yes. 13 Q What is that referring to?
14 Q Do you agree with all of the 14 A On the outside of the fence that
15 assertions, statements and allegations that are 15 there are some concrete Jersey barriers that are
16 in the Answer? 16 there.
17 A Yes. 17 Q When you say "fence," are you
18 Q s everything in the Answer true? 18 referring to the fence which we previously, which
19 A As far as what I can understand, yes. 19 you previously highlighted in Plaintiff's 1-A?
20 Q Ifyou could turn to the last page, 20 A Yes.
21 13 of 13. There is a verification there. 21 Q Sois it your testimony that there
22 A Um-hm. 22 are Jersey barriers on the outside of the gate
23 Q Whose signature appears on the 23 presently?
24 verification? 24 A Yes.
25 A My wife's. 25 Q And whose Jersey barriers are those?
Page 60 Page 61
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2 A Those were on my property when | 2 Q Meaning like August of 2000 or like
3 purchased the property. 3 2005?
4 Q So whose Jersey barriers do you 4 A No, no, towards 2005, 2006, yeah.
5 believe those are? 5 Q Do you recall approximately when the
6 A Mine. 6 construction started on that skate park?
7 Q Are those Jersey barriers on East 7 A 1 think, I want to say '04 or possibly
8 Street? 8 '03. I'm going by my recollection.
9 A Yes. 9 Q Was that area that the skate park now
10 Q [ want you to take a look at -- 10 occupies used for anything prior to the
11 MR. MENDELSOHN: Withdrawn. 11 construction of the skate park?
12 Because we are talking about the 12 A Yes.
13 skate park. 13 Q What, if anything, was it used for?
14 Q Is there a skate park directly across 14 A There was a construction company that
15 East Street from 436 5th Avenue? 15 was working on Potter Avenue. They had cleared
16 A Yes. 16 out the area which was predominantly wooded and
17 MS. ZALANTIS: Currently, right? 17 used it as their staging area.
18 MR. MENDELSOHN: Right, 18 Q Do you know what the name of that
19 currently. 19 contracting company was?
20 A Yes, currently. 20 A Persico.
21 Q Who owns that skate park? 21 Q Do you know who Persico, if anybody,
22 A The City of New Rochelle. 22 was working for at that time?
23 Q When, approximately, was it built? 23 A The City of New Rochelle.
24 A Tdon't remember the exact date but 24 Q What is a Jersey barrier?
25 sometime in I think mid-2000. 25 A It's a concrete-formed structure that
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2 is used to delineate certain areas when doing 2 property.

3 construction work. 3 MS. ZALANTIS: By "they," you're

4 Q Approximately how big are they? 4 referring to the Jersey barriers.

5 A They range from about 2 1/2 feet to 5 A Correct. Jersey barriers were there

6 3-feet high to anywhere from 4 feet to 20- to 6 when I acquired the property.

7 40-feet long. 7 Q When you say they "were there," were

8 Q Does Flavio LaRocca & Sons utilize 8 they inside the gate or outside the gate?

c Jersey barriers in its work? 9 A Inside the gate.

10 A No. 10 Q So your testimony is that when you
11 Q Has Flavio LaRocca & Sons ever 11 purchased 436 5th Avenue, there were Jersey
12 utilized Jersey barriers in performing its work 12 barriers stored inside the gate on 5th Avenue.
13 for its business? 13 A Yes.
14 A No. 14 Q Approximately how many Jersey barriers
15 Q How do you move a Jersey barrier, if 15 were stored there?
16 you know? 16 A Over forty of them.
17 A With a piece of equipment. 17 Q How much does a Jersey barrier weigh?
18 Q What sort of equipment would you use? |18 A Anywhere from a thousand pounds to
19 A An excavator, a loader, a skid-steer, 19 about 3- to 4,000 pounds.
20 it varied. Depends on the size of the barrier. 20 Q Now, the Jersey barriers that you're
21 Q Have you ever stored Jersey barriers 21 testifying forty of them that were inside of your
22 on 436 5th Avenue? 22 gate when you purchased your property 436 5th
23 A Yes. 23 Avenue, what, approximately, were the dimensions
24 Q Approximately when was that? 24 of each one of those Jersey barriers?
25 A They were there when I acquired the 25 A They vary.
Page 64 Page 65
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2 Q What was the dimensions of the largest 2 A Some within my property and some

3 one? 3 outside.

4 A Twenty foot. 4 Q And when, approximately, did you move

5 Q What was the dimensions of the 5 the Jersey barriers?

6 smallest one? 6 A When I took out a building permit to

7 A Four to five foot. 7 redo, take out the rock ledge in the corner of

8 Q How were those stored on your 8 the property.

9 property? 9 Q When, approximately, did you remove
10 A Some were stacked one on top of 10 the Jersey barriers from inside of your property?
11 another, and other was utilized by Maffei, 11 A After I got the permit. I think that
12 previous owners, to hold materials in from not 12 was in '03 sometime.

13 mixing together. 13 Q Is it fair to say that was prior to

14 Q Ifyou could, could you take Exhibit 14 the construction of the skate park?

15 1-A back out. And with a blue highlighter, 15 A Yes.

16 please highlight the approximate location of 16 Q When you moved those Jersey barriers,
17 where those forty Jersey barriers were stored in 17 was that the first time that they had been moved
18 your property prior to buying it. 18 subsequent to you purchasing the property?

19 A Before? Okay. Prior to buying it. 19 A  Yes.

20 MR. MENDELSOHN: Well, withdrawn. (20 Q Approximately how many did you move
21 Q Did you eventually move the Jersey 21 outside of your property at that time?

22 barriers yourself? 22 A Maybe about 80 percent of them.

23 A Yes. 23 Q In blue, can you mark where those

24 Q Okay. Where did you move the Jersey 24 forty Jersey barriers were that you testified

25 barriers? 25 about when you bought the property.
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2 A Um-hm. 2 A No, forty-four, forty-five of them
3 (Witness complies) 3 were moved in that area. The other six to eight
4 A That's what | remember. 4 remained inside.
5 Q Okay. And then if you could, you 5 Q Soit's your testimony that the area
6 just testified that at some point in approximately 6 in pink where you moved Jersey barriers that were
7 2003 you moved 80 percent of those Jersey 7 previously inside of your property, Flavio
8 barriers that are marked in blue outside of your 8 LaRocca & Sons moved forty to forty-four of them
9 property. 9 to the area in pink outside of your property.
10 Could you mark in pink where they were 10 A Correct.
11 moved outside of your property. 11 Q And that was done in approximately
12 (Witness complies) 12 2003.
13 MR. MENDELSOHN: For the record, 13 A Correct.
14 he's marked outside of the 14 Q And that was done by Flavio LaRocca &
15 chain-linked fence onto East Street 15 Sons.
16 over the words "East Street," and 16 A Correct.
17 then below that on the diagram as 17 Q When they were placed in the area in
18 well over the words "sliding gate." 18 pink, is it fair to say that's on East Street?
19 Q So at the time you moved the Jersey 19 A Yes.
20 barriers out, approximately how many Jersey 20 Q Other than the forty to forty-four
21 barriers remained inside of your property? 21 that Flavio LaRocca & Sons moved outside of
22 A Roughly six to eight. 22 436 5th Avenue, were there any Jersey barriers
23 Q And the other roughly thirty-two to 23 that were present on the outside of that property
24 thirty-four were moved in the area that you marked |24 already?
25 in pink. 25 MS. ZALANTIS: The outside of 4367
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2 Q Meaning prior to you moving them to 2 Q And was there anybody else there from
3 the area in pink, were there already some Jersey 3 Flavio LaRocca & Sons at that time?
4 barriers there or were there no Jersey barriers 4 A No.
5 there? 5 Q Approximately when was that that you
6 A No. 6 saw the Jersey barriers being moved?
7 Q Meaning there were no Jersey barriers 7 A While they were constructing the
8 there prior to Flavio LaRocca & Sons moving them. | 8 park.
9 A Correct. 9 Q Was that after Flavio LaRocca & Sons
10 Q I want you to take a look on 10 had moved them to the area in pink?
11 Plaintiff's 4, which is the Answer, on paragraph 11 A Yes.
12 96 on Page 10. Can you read it out loud. 12 Q So on a Saturday morning you witnessed
13 A When the City constructed a park 13 a contractor taking those Jersey barriers that
14 across East Street, the Defendant's property, it 14 were on East Street and moving them.
15 took certain concrete Jersey barriers from 15 A Yes.
16 Defendant's property that belonged to the 16 Q Approximately how many Jersey barriers
17 Defendants. 17 did that contractor move?
18 Q Did you see the City take Jersey 18 A When I got there and I saw it, he had
19 barriers from your property? 19 them already placed along the fence. I forget
20 A The contractor that the City was 20 the exact number now.
21 using was there with an excavator on a Saturday 21 Q When you say "along the fence," what
22 morning taking the Jersey barriers and placing 22 fence are you speaking of?
23 them along the City fence line of the park. 23 A The skate park fence.
24 Q And who saw that? 24 Q Sois it your testimony that that
25 A Tdid. 25 contractor had moved them from along the sliding
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2 gate fence in front of 436 5th Avenue to the gate 2 in pink they were double and triple stacked one
3 across from the skate park? 3 on top of another against my fence line, so
4 A Correct. And along the entire line. 4 leaving more than half of the roadway free for
5 He was there with an excavator picking them. He | 5 not only myself and my neighbors for getting out
6 had a hook and chain and one gentleman helping 6 while I did this work here. And this work was
7 him with the hook and chain while he was in the 7 going on for several months before those were
8 excavator and just plopping them into place. 8 taken.
9 Q Were those Jersey barriers marked in S Q And that stacking was on East Street.
10 any way? 10 A Correct. Against my fence line.
11 A No. 11 Q I want you to take a look at paragraph
12 Q Was there anything that said Flavio 12 102 and read that out loud.
13 LaRocca & Sons or any marking that would have |13 A Even if the concrete Jersey barriers
14 indicated that those were the property of Flavio 14 still did have utility, Defendants have not been
15 LaRocca & Sons? 15 able to use the property it purchased for its own
16 A No. 16 purpose because the conversion committed by the
17 Q Was there any indication that those 17 City to use the concrete Jersey barriers for its
18 Jersey barriers were the property of 436 5th 18 Own purposes.
19 Avenue? 19 Q What, if any, utility did those
20 A The way they were stacked would 20 Jersey barriers have for the business of Flavio
21 indicate that they belonged to my property. 21 LaRocca & Sons?
22 Q When you say "the way they were 22 A Well, as Maffei was using it before,
23 stacked," how were they stacked in a way that 23 there could have been material dividers in the
24 would have shown they were your property? 24 yard itself, and even a protection against the
25 A Well, if you look at the survey where 25 fencing line on the outside. Because some of the
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2 neighbors or deliveries from trucks that come in 2 where they originally were located.
3 and out would hit my fencing, and I would haveto | 3 Q Where is it that you wanted the
4 repair it and go through cost of damages. 4 Jersey barriers returned to, to the area in pink?
5 Q We are talking about the same Jersey 5 A Correct.
6 barriers that you moved to the outside of the 6 Q Do you know how much a Jersey barrier
7 gate. 7 costs to purchase?
8 A Temporarily, yes. 8 A New, about $2,000 apiece.
9 Q I want to move on from Plaintiff's 4 9 Q These Jersey barriers that were moved
10 and we will go to Plaintiff's 5, and if you could 10 to the place in pink on 1-A, were they new?
11 take a look at Plaintiff's 5, it's a letter dated 11 A Some, yes.
12 June 11, 2003, and then the second page is a 12 Q Approximately what percentage of them
13 letter dated November 17, 2003. 13 were new?
14 A Yes. 14 A A good 70 percent.
15 Q Could you read the letter on Bates 15 Q Did you purchase those?
16 stamp D 241 aloud. 16 A They were left by Maffei on the
17 A Dear Sir, this is to inform you that 17 property when we closed on it.
18 while we have been doing rock removal, the 18 Q Were those Jersey barriers a part of
19 contractor who has been staging at the City-owned |19 your contract of sale to purchase that property?
20 property of 5th Avenue directly across from our 20 MS. ZALANTIS: Objection as to
21 yard has moved twenty of our Jersey barriers 21 form.
22 along the opposite side of East Street. Please 22 MR. MENDELSOHN: I will rephrase.
23 be advised that these Jersey barriers are from 23 Q Were the Jersey barriers included in
24 our property and owned by us. We request that 24 the contract of sale for your purchase of 436 5th
25 the Jersey -- the barriers be returned to us 25 Avenue?
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2 A As averbal agreement, yes. 2 you mean other than in connection
3 Q Were they in the contract? 3 with what he already testified to,
4 MS. ZALANTIS: Objection. I 4 right?
5 don't know if you're asking him for a 5 MR. MENDELSOHN: I think his
6 legal conclusion. 6 testimony speaks for itself.
7 A Tdon't know if they were written in 7 Q I'm going to show you now what's been
8 the contract or not. 8 marked as Plaintiff's 6. It's Bates stamps range
9 MR. MENDELSOHN: I'm going to 9 from 280 to 286.
10 demand production of the contract of 10 Do you see that?
11 sale from Mr. LaRocca's purchase of 11 A Yes.
12 436 5th Avenue. 12 Q And it's a pack of photographs.
13 MS. ZALANTIS: Take it under 13 Have you seen those photographs
14 advisement. 14 before?
15 MR. MENDELSOHN: And we will 15 A  Yes.
16 submit it in writing as well. 16 Q What do those photographs depict?
17  (REQUEST) 17 A The Jersey barriers along the skate
18 Q Moving forward. 18 park.
19 Have you ever purchased a Jersey 19 Q Are these the same Jersey barriers
20 barrier? 20 that you're alleging that were moved from the
21 A No. 21 area in pink by that contractor to that, in front
22 Q Has Flavio LaRocca & Sons ever 22 of the gate in front of the skate park?
23 purchased a Jersey barrier? 23 A Correct.
24 A No. 24 Q Are these Jersey barriers as depicted
25 MS. ZALANTIS: Just to clarify, 25 in substantially the same condition they were in
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2 when they were moved? 2 snowplowing, and repairing the road if needed.
3 A No. 3 Q Do you know if the City has ever
4 Q What is different about them in these 4 maintained East Street?
5 pictures? 5 A Aslong as I've been there, no.
6 A Asyou can see, they have been 6 Q Did you have any conversations with
7 damaged, scratched, hit on. 7 Mr. Maffei about the maintenance of East Street
8 Q When you say that, do you have any 8 prior to purchasing the property?
9 pictures of them prior to them being moved in 9 A Yes.
10 front of the skate park? 10 Q What, if anything, did he say?
11 A TI'd have to look. Idon't recall. 1 11 A That each property owner would
12 don't recall. 12 maintain their portion before their property.
13 Q Since you purchased 436 5th Avenue, 13 Q Was there ever an understanding at
14 has the city ever maintained East Street? 14 that time when you purchased the property that
15 A No. 15 the City would maintain East Street?
16 Q When I say "maintained," I mean plow 16 A No.
17 or done anything to maintain the road. 17 Q Currently when you store vehicles or
18 A Their trucks come in and out as a 18 equipment for your business at 436 5th Avenue,
19 shortcut to East Place. But as far as plowing or 19 where are they stored?
20 maintaining the road, no. 20 A At 436 5th Avenue?
21 Q Who maintains East Street? 21 Q Yes.
22 A We the owners of each property 22 A 436 5th Avenue.
23 maintains the section before their property. 23 Q Where on 436 5th Avenue are they
24 Q What is entailed in the maintenance? 24 stored?
25 A Cleaning any debris, sweeping, 25 A Within my property.
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2 Q Isthat inside of that gate that we 2 in front of my yard.
3 mentioned? 3 Q Sois it your testimony that other
4 A Yes. 4 than in front of your yard, which I'm guessing
5 Q Where are they parked, meaning the 5 means 436 5th Avenue; is that correct?
6 trucks? 6 A Correct.
7 A Inside the gate. 7 Q And then inside of 436 5th Avenue,
8 Q When you purchased the property in 8 it's your testimony that your equipment or trucks
9 approximately 2002, have your trucks ever been 9 have never been stored anywhere else on East
10 stored anywhere other than inside of your property |10 Street.
11 in that vicinity near East Street? 11 A Well, no. Inside the -- you're
12 A I'msorry. Canyou -- 12 talking about the street or anywhere else along
13 Q [Iwill repeat it. 13 that street?
14 Other than inside of your property, 14 Q I'm talking about anywhere else in
15 have your trucks ever been stored on any place 15 the vicinity of that street.
16 along East Street other than inside of your 16 A Well, Guglielmo's yard when I was
17 property. 17 there for those years.
18 A Well, just in front of my yard we 18 Q Where is -- well, let's take a look
19 park there temporarily in the morning as we are 19 at --
20 heading out. And then as we are coming in to 20 MR. MENDELSOHN: Now is a good
21 open the gate and close the gate. 21 time for a break. Just so I can set
22 Q Have your trucks, vehicles or 22 up this next.
23 equipment been stored anyplace on East Street 23 (Whereupon, a brief recess was
24 other than inside of your property? 24 taken.)
25 A In front of my yard. On East Street 25 Q I'm going to show you, Mr. LaRocca,
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2 if you can take a look at what's been marked as 2 Q And does that -- you've marked an
3 Plaintiff's 7. It is an aerial photograph Bates 3 arrow next to the Bates stamp.
4 stamped D 262. 4 Does that area show right where that
5 Have you viewed this photo before? 5 Guglielmo property is?
6 A 1think so. 6 A  Yes.
7 Q Well, as you look at it now, can you 7 Q Ata certain point is it fair to say
8 tell us what this photo depicts? 8 that East Street intersects with East Place?
S A The area along East Street, the skate e A Correct.
10 park including my property and my neighbor's 10 Q Is the Guglielmo property on the same
11 property. 11 side of East Place as 436 5th Avenue, or is it on
12 Q Does that include 436 5th Avenue? 12 the other side?
13 A Yes. 13 A It's on both sides. It's a corner
14 Q Does this also include -- and I'm 14 property.
15 going to butcher the name, the Guglielmo 15 Q So it abuts both East Street and East
16 property? 16 Place?
17 A Yes. 17 A Correct.
18 Q Could you mark with, if you could take |18 Q In this photograph, can you see East
19 a yellow highlighter, could you put an X where 19 Place?
20 the Guglielmo property is. 20 A A portion of it.
21 A X? 21 Q Is that right where you drew the
22 Q I don't think it's showing up. 22 arrow?
23 You know what? If you take a pen and 23 A Just on top of it where that red
24 mark an arrow from the outside. 24 vehicle is at.
25 (Witness complies) 25 MR. MENDELSOHN: And the witness
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2 is pointing to a red vehicle right 2 case, what we went over as, [ believe it was
3 above the Bates stamp. 3 Plaintiff's 3?
4 Q Is that red vehicle on East Place? 4 A Yes.
5 A Yes. 5 Q And in Plaintiff's 3 there is a piece
6 Q So the Guglielmo property is if you're 6 of property that's referred to as the parcel.
7 are looking at this picture, it's to the right of 7 Are you familiar with that?
8 that vehicle? 8 A I think so, but refresh my mind.
9 A  Correct. 9 Q Let's take a look at Plaintiff's 3.
10 Q Is that where in that property where 10 If you could turn to Page 4 and look
11 you stored some of your equipment? 11 at paragraph 10 and read that out loud, please.
12 A Yes. 12 A At all times pertinent hereto, the
13 Q Is there anywhere else other than the 13 City has been and presently is the owner of a
14 Guglielmo property and 436 5th Avenue where your |14 parcel of property located in the City of New
15 business has stored equipment that's depicted on 15 Rochelle, County of Westchester, State of New
16 this photograph? 16 York, consisting of undeveloped open land between
17 A Potter Avenue. 69-71 Potter Avenue. 17 East Street and Fowlers Park, the parcel.
18 Q I'm speaking just on this photograph. 18 Q Is that Flowers Park?
19 A Oh, okay. No. 19 A Flowers. I'm sorry. Yes.
20 Q Is there anyplace on this photograph 20 Q Are you familiar with that piece of
21 other than 436 5th Avenue and the Guglielmo 21 property that this is referring to as the parcel?
22 property that your business has stored vehicles 22 A Yes.
23 that's depicted on this photograph? 23 Q Is the parcel as defined in the
24 A No. 24 Complaint represented in Plaintiff's 7?
25 Q Did you review the Complaint in this 25 A Yes.
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2 Q Could you point to it. 2 Q Has Flavio LaRocca & Sons ever done
3 A It's where this white truck is here. 3 anything to the parcel?
4 MR. MENDELSOHN: And for the 4 A We just raked the ground.
5 record, he's pointing to in the 5 Q What is the reason the ground is
6 middle left of the photograph there 6 raked?
7 is a white truck pulling, looks like 7 A Because when we would plow that area
8 it's pulling something behind it that 8 to get into where we were storing the equipment
9 is directly above East Street as we 9 in Guglielmo's yard, we would disturb that area
10 are looking to this. 10 which was gravel and wood chips thrown down by
11 Q Is that fair? 11 previously. We just raked the area that we would
12 A Yes. 12 disturb.
13 Q Has Flavio LaRocca & Sons ever stored |13 Q How did it become Flavio LaRocca &
14 any equipment or vehicles on the parcel? 14 Sons' responsibility to rake the parcel?
15 A No. 15 A Just because we entered into the
16 Q Has Flavio LaRocca & Sons ever parked |16 property down below Guglielmo's yard. The City
17 vehicles or equipment on the parcel? 17 would not maintain the road.
18 A No. 18 We would plow it to gain access
19 Q Has Flavio LaRocca & Sons' employees |19 because otherwise we cannot enter our trucks and
20 ever parked vehicles on that parcel? 20 equipment and we would damage the area as the
21 A No. 21 plows would go by.
22 Q Has Flavio LaRocca & Sons ever 22 And as a courtesy to my neighbors who
23 performed any work on that parcel? 23 were there, we just raked out the area and that's
24 MS. ZALANTIS: Objection as to 24 it.
25 form. 25 Q Does anyone park or store equipment
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2 on the parcel? 2 Q I'm going to ask you to take a look
3 A There is vehicles that used to park 3 at what's been marked as Plaintiff's 8.
4 there prior to the fencing going up. 4 Just take a read over it and let me
5 Q Whose vehicles are those? 5 know when you're done.
6 A Not my vehicles or any of my 6 A Okay.
7 employees. 7 (Reviewing)
8 Q Do you know whose vehicles those are? 8 Yes.
9 A Might be one of my neighbors. I'm e Q Have you ever seen this document
10 not sure. 10 before?
11 Q Is it your testimony that no Flavio 11 A Yes.
12 LaRocca & Sons' truck has ever or vehicle has ever |12 Q Whatis it?
13 been parked on the parcel? 13 A Itis aletter from Mr. Strome to our
14 A Correct. 14 inquiry about purchasing or possibly renting the
15 Q Has Flavio LaRocca & Sons ever 15 City property where the park is now.
16 received permission from the City to do anything 16 Q What was the reason that you wanted to
17 to the parcel? 17 rent that area from the City?
18 A No. 18 A Ireally wanted to purchase it but
19 Q Have you ever inquired of the City to 19 the City had informed me that it was not for
20 park your business vehicles on City property? 20 sale. And being that there was another contractor
21 A Excuse me? 21 there, I thought that maybe they would rent it or
22 Q Have you ever asked the City if you 22 lease it to me for my business use.
23 can park your business' vehicles opposite your 23 Q This letter is dated March 17, 2003,
24 property? 24 and it's from Charles Strome to you.
25 A No. 25 Is that fair?
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2 A Yes. 2 A It was a little bit more wooded.
3 Q Did you write a letter to Mr. Strome? 3 Q What do you mean by "more wooded"?
4 A 1don't remember if it was a letter 4 A There was more vegetation in the
5 or an email, but there was something, I had 5 area, more trees, shrubbery and vegetation in that
6 contacted him somehow. 6 area.
7 Q Do you have that correspondence that 7 Q We are just referring to the parcel,
8 you sent? 8 correct?
9 A Tdon't recall if I have it or not. 9 A Right.
10 MR. MENDELSOHN: I'm going to 10 Q Do you know what happened to all that
11 demand production of that 11 vegetation and trees and wooded area?
12 correspondence, and I will follow up 12 A  Yes.
13 in writing. 13 Q What happened?
14  (REQUEST) 14 A The company that was there, Persico,
15 Q At that time in 2003, what did the 15 working on the bridge, they came in and cleared
16 parcel look like? 16 out that area. And that's where their employees
17 A At that time it was all cleared out 17 and the equipment and materials were being stored
18 and it was gravel and wood chips by the company 18 as they were working on the Potter Avenue bridge.
19 that was there that they had spread out when they 19 Q The parcel is not on East Street,
20 left. 20 right?
21 Q Is that the same condition it was in 21 A Itis adjacent to East Street.
22 when you purchased 436 5th Avenue? 22 Q Other than Persico Construction or
23 A No. 23 the contractor that was using the now skate park
24 Q What condition was it in when you 24 as a staging premises, do you know who else has
25 purchased it? 25 parked in the parcel from that time until now?
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2 A T know there has been people who come 2 it's signed by Paul Vacca and Jeffrey Coleman.

3 and visit the skate park, they have parked their 3 Mr. LaRocca, have you seen this letter

4 vehicles there, parents and even kids that go to 4 before?

5 the park. 5 A Yes.

6 There has even been vendors that come 6 Q What does this letter, what, if

7 there, like Mr. Softee the ice cream guy who 7 anything, does it say?

8 services the kids at the park. 8 A That it came to the City's knowledge

9 Even the park and rec department has 9 that we were encroaching on City property.

10 parked there many times. There is actually a 10 Q Do you agree with that, that in 2009

11 access gate going there, and some other people 11 that 436 5th Avenue was encroaching on City

12 from the neighborhood. 12 property?

13 Even some of the neighbors down the 13 A No.

14 road have parked some of their vehicles there. 14 Q What is your reason for your belief

15 Q Who do you believe owns the parcel? 15 that in 2009 when this letter was sent that you

16 A The parcel in question, this is the 16 were not encroaching?

17 City's property. 17 A Because when I purchased the property,

18 Q Now I'm going to show you what's been |18 the fencing was in the same location. When I got

19 marked as Plaintiff's 9. 19 the permit to do my work, the fencing was in the

20 Could you take a read over it and let 20 same location. Nothing had changed and I was

21 me know when you're done. 21 never told that prior to this letter being

22 A (Reviewing) 22 received some six, seven years after I purchased

23 Okay. 23 the property.

24 Q Plaintiff's 9 is a letter from the 24 Q The permit that you're speaking of,

25 City of New Rochelle dated June 22, 2009, and 25 was that permit regarding the gate that's at the
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2 front of your property? 2 Mr. Coleman.

3 A The rock removal and regrading work. 3 Q What was discussed at the meeting?

4 Q Was that in the front or rear of your 4 A The content of this letter.

5 property? 5 Q Was there any resolution to the

6 A Rear of my property. 6 content of the letter?

7 Q From the time you purchased the 7 A Yes.

8 property until receiving this letter, had you 8 Q What was the resolution?

S discussed with anyone the encroachment that you | 9 A They both proposed that I would get a
10 saw on the survey prior to purchasing your 10 surveyor to come out and mark that line to depict
11 property other than your attorney? 11 where the property was so that they can determine
12 A No. 12 where it was.

13 Q What, if anything, did you do in 13 Because I explained to them that I

14 response to getting this letter in Plaintiff's 9? 14 thought that was my property, and ['ve been using
15 A I called both Mr. Vacca and 15 it since I've had it, and the previous owner was
16 Mr. Coleman and I set up a meeting there onthe |16 using it who knows how many years prior to me.
17 site. 17 Q At any time during that meeting, did

18 Q Did that meeting take place? 18 either Mr. Vacca or Mr. Coleman tell you that the
19 A Yes. 19 encroachment was okay?

20 Q When, approximately, did that meeting |20 A Not at that meeting. They said we

21 take place? 21 will discuss it after the surveyor comes.

22 A A week or two after the letter was 22 Q Did they ever give you permission to

23 received. 23 having encroachment at that time?

24 Q Who was present at that meeting? 24 A No, they just asked me to get a

25 A My wife, myself, and Mr. Vacca and 25 surveyor come out and stake that line.
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2 Q Did you do that? 2 Schedule A and any old surveys of the property
3 A Yes. 3 you may have. If a copy of the deed Schedule A
4 Q [ will have you look at what's been 4 is not provided, please note that there will be a
5 marked as Plaintiff's 10. 5 $50 research charge.
6 This is a document that at the top 6 Q Do you know if you provided Gabriel E.
7 says Gabriel E. Senor, P.C., and it's Bates 7 Senor with a survey?
8 stamped D 22 through D 24. 8 A Yes.
9 Do you recognize this? 9 Q Which survey did you provide?
10 A  Yes. 10 A The one that's here, the --
11 Q And what is this? 11 Q Is it the one that we marked as 1-A?
12 A This is my work order for them to 12 A Tthink. I'm not too sure if it was
13 come out and stake the right side of my property |13 exactly that one.
14 on East Street. 14 No, I don't remember. I think I
15 Q Was this done by you in response to 15 marked one, I sent him one, but I don't remember
16 the letter that you received on June 22nd of 2009 |16 exactly which one it was.
17 in Plaintiff's 97 17 Q Do you know how you sent it?
18 A Yes. 18 A It was given with the, my
19 Q How did you come to hire this 19 authorization and deposit when I signed this, a
20 surveyor? 20 document.
21 A It was referred to me. 21 MR. MENDELSOHN: We are going to
22 Q Ifyou could read on Page D 22, the 22 demand that survey or any
23 first page of the exhibit, there is a bold in the 23 documentation that was provided to
24 middle. Could you read that part. 24 this company to complete this
25 A Please provide a copy of the deed 25 staking.
Page 96 Page 97
1 Flavio LaRocca 96 1 Flavio LaRocca 97
2 We will follow up in writing. 2 in writing.
3 (REQUEST) 3 (REQUEST)
4 Q Iwantyou to turn to D 24. 4 Q Now turning to the last page, D 25,
5 What was the purpose that you believed 5 what is this?
6 of conducting this stakeout? 6 A This is the sketch that the surveyor
7 A To show us where the actual property 7 who was there staking out the property gave me
8 line was along East Street. 8 upon completion of the survey.
9 Q And do you see where it says for 9 Q What, if anything, did this say to
10 professional services rendered in the middle of 10 you?
11 the page? 11 A It showed me where the two reference
12 A Yes. 12 points were, that they had put a stake in the
13 Q And it says stakeout sketch email to 13 ground and a cross on the concrete wall at the
14 Flavio 9/10/09. 14 corner of the property.
15 Do you remember receiving an email 15 Q Now, is that at the front of the
16 regarding this? 16 property where the gate is?
17 A Idon't remember the email but I 17 A No, at the front of the property
18 remember receiving the following, this document 18 along S5th Avenue where the evergreen trees are,
19 here. This is what was given to me. It was an 19 and then the back past the gate in the back right
20 actual paper copy that was given to me by the 20 corner.
21 person on the day of the survey, because I was 21 Q But it's on the east side of your
22 there when they were doing it. 22 property.
23 MR. MENDELSOHN: We are going to 23 A Both points of east, yes.
24 demand any correspondence with 24 Q So there is a stake somewhere you're
25 Gabriel Senor and we will follow up 25 saying on the sidewalk there next to Sth Avenue?
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2 A He actually put it right under the 2 A Ten inches or so.
3 shrubbery, the bushes. 3 Q So it's your testimony that where the
4 Q Then there is another stake along 4 stakes were drawn out by Gabriel Senor, it showed
5 East Street. 5 an encroachment from your property onto East
6 A That's not a stake. On top of the 6 Street of only 10 inches?
7 concrete there was a cross which they had then 7 A Correct.
8 painted with some orange-pink paint. 8 Q What was the encroachment?
9 Q But this was done on the east side of 9 A The fencing post was over about
10 your property. 10 10 inches or so from where he put the marker.
11 A Correct. 11 Q And the top of the marker on the north
12 Q And that's the side that abuts East 12 side, most northern marker was on the concrete
13 Street. 13 wall?
14 A Correct. 14 A Yes.
15 Q What, if anything, did the stakes show 15 Q The part you're saying there is only
16 about your property? 16 a 10-inch encroachment, is that an encroachment
17 A That where the fencing was was a 17 onto East Street?
18 difference of about 10 inches or so from where 18 A Yes.
19 their markings were. 19 Q Other than these stakes that were put
20 Q Meaning what? 20 in by this company depicted in Plaintiff's 10,
21 A Well, when my encroachment was only |21 have you or your business ever commissioned any
22 about this much over the property line. 22 other surveys or stakes at 436 5th Avenue?
23 MR. MENDELSOHN: For the record, |23 A No.
24 the witness is holding up his hands 24 Q Have you other than this, have you or
25 about -- 25 your business ever commissioned any other surveys
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2 or stakes of the area surrounding 436 5th Avenue, 2 Q Isitasurvey?
3 including East Street? 3 A Yes.
4 A Originally the area to the west going 4 Q Could you tell what date it was made?
5 up on 5th Avenue I had surveyed and staked because | 5 A December 8§, 2014.
6 I wanted to know where that area abutted to my 6 Q Does this survey show your property
7 neighbor's area. 7 436 5th Avenue?
8 Q When was that done? 8 A Yes.
9 A Shortly after I purchased the 9 Q Could you put an X on there in green
10 property. 10 where your property is on 436 5th Avenue.
11 Q So then in approximately 2001, 2? 11 (Witness complies)
12 A 2,3 12 Q Now, do you know what -- earlier you
13 Q 2,3 13 testified you're familiar with surveys.
14 I'm now going to show you -- we will 14 Is that fair?
15 make room -- Plaintiff's 11, which is a blow-up 15 A Yes.
16 of what Bates, a survey dated -- 16 Q Do you know what the bold lines on a
17 MR. MENDELSOHN: This is just 17 survey show?
18 for the record so the reporter has 18 A Those are usually property lines or
19 it, December 8, 2014. And it's 19 borders.
20 Bates stamped Plaintiff 0008. 20 Q Now, on your property 436 5th Avenue,
21 Q Can you, Mr. LaRocca, identify what 21 is there a bold line there?
22 this is? 22 A Yes.
23 A Looks like a mapping out of all of 23 Q Now, your X that you drew in green
24 East Street skate park and the adjoining 24 encompasses an area that is outside of that bold
25 properties onto East Place. 25 line.
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2 Is that fair? 2 A Metal shelving and wood shelving.
3 A Yes. 3 Q Are there materials stored or anything
4 Q I want you with the pink, can you 4 else stored on that shelving?
5 shade in the property that you encompass with the | 5 A Tools, some cones, silt fencing,
6 green X that is your -- stating is yours that is 6 wheelbarrows, hand tools, shovels, rakes, pickax,
7 outside of that bold line. 7 things like that, brooms.
8 A You want me to shade it or just box 8 Q s it fair to say that Flavio
9 it? 9 LaRocca & Sons uses what is shaded in in that pink
10 Q You can shade it or just put lines. 10 area as its own property?
11 However -- 11 A Yes.
12 (Witness complies) 12 Q What borders the pink shaded part of
13 MR. MENDELSOHN: He's drawn a 13 this property?
14 box around that area with diagonal 14 A On the inside --
15 lines. 15 Q Yes.
16 Q Now, would you agree with me that 16 A -- of that area?
17 that box with diagonal lines is on the outside of 17 There is some material bins and there
18 that bold border? 18 is parking for -- a storage for bulk materials and
19 A Correct. 19 parking for the equipment and trucks.
20 Q Currently what is inside of the pink 20 Q And on the east side of that pink
21 shaded area? 21 shaded area, what borders that?
22 A Fencing and some shelving. 22 A Fenceline area?
23 Q Whose property is that? 23 Q Yes.
24 A My property. 24 A Are you talking about here or here?
25 Q  What shelving is it? 25 Q I'm talking about just the pink
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2 shaded area, what borders the most eastern pink 2 X on a property that says "Now We
3 shade of that area? 3 Are Formally Guglielmo Group, LLC."
4 A The eastern side, the gate. 4 Q Could you then draw a circle around
5 Q The same sliding gate that we've been 5 the parcel that we described.
6 speaking about and that was also shown on 1-A. 6 A The parcel?
7 A Yes. 7 Q As defined in the Complaint.
8 Q The concrete wall where the stake was 8 (Witness complies)
9 put in on the northern part of the property, 9 MR. MENDELSOHN: He's drawn
10 could you draw a blue circle around where that 10 yellow highlighted circle around the
11 stake is. 11 parcel.
12 (Witness complies) 12 Q Now, you stated that there were cars
13 Q Now, could you draw a blue circle on 13 that sometimes park within the parcel.
14 the southern side where the other stake is. 14 Is that fair?
15 (Witness complies) 15 A Yes.
16 MR. MENDELSOHN: He's put two 16 Q Are there also cars that sometimes
17 blue dots on either side of the north 17 park across from the parcel abutting the Guglielmo
18 and south of the pink shaded area. 18 property and the PAB Landscaping property?
19 Q Now I want you to take the -- let's 19 A Yes.
20 do it in yellow. 20 Q Could you draw and circle it in blue
21 The area, the Guglielmo, could you 21 where that parking is done.
22 put an X where that is, where the space where you (22 (Witness complies)
23 rented to put your materials. 23 A Circle it or, I mean, or just draw the
24 (Witness complies) 24 area? [ mean --
25 MR. MENDELSOHN: He's marked an |25 QQ That's fine what you're doing.
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2 A Okay. 2 Q Now, earlier you testified that -- |
3 Q Is it fair to say those blue areas 3 know Kathy is going to object to my use of the
4 you've drawn are located on East Street? 4 word "work," so we will call it -- I'm going to
5 A On the western side of East Street, 5 call it what I want.
6 yes. 6 Has Flavio LaRocca & Sons ever
7 Q But they are within the border of 7 performed any work within the yellow area?
8 East Street. 8 MS. ZALANTIS: Objection as to
9 A Correct. 9 form.
10 Q As shown on this survey. 10 You can answer.
11 A Yes. 11 A Yes.
12 Q Who parks in those blue areas? 12 Q What is the work that was performed
13 A Some of the workers from the other 13 within the yellow area?
14 companies, as well as some of the neighbors from |14 A Raking out the disturbed gravel that
15 East Place and even Ashland. 15 was there from our snowplowing.
16 Q Does Flavio LaRocca & Sons ever patk |16 Q Tell me how disturbed gravel affects
17 or store any of its equipment or vehicles in those |17 that parcel.
18 blue areas? 18 A Okay. This area was left with gravel
19 A No. 19 on the ground from the contractor that was using
20 Q Does Flavio LaRocca & Sons ever store |20 this whole area.
21 or park any of its vehicles in the area circled 21 The contractor was using this for
22 in yellow? 22 equipment storage and this for employee parking,
23 A No. 23 Persico Contracting --
24 Q Hasitever? 24 MS. ZALANTIS: Can we just let
25 A No. 25 the record reflect that --
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2 MR. MENDELSOHN: I was just going 2 circled with the yellow highlighter
3 to do it. 3 was where the contractor was using as
4 MS. ZALANTIS: Go ahead. 4 a staging area; is that correct?
5 MR. MENDELSOHN: You can go ahead | 5 A No. That was employee parking for
6 and finish what -- 6 that contractor, Persico contractor.
7 A When they left it in that area, when 7 MS. ZALANTIS: Okay. Thank you.
8 we plowed the road -- 8 MR. MENDELSOHN: Okay.
9 Q So now stop. 9 Q When was that?
10 MR. MENDELSOHN: For the record, 10 A When they were using the area to build
11 he has pointed to the part of the 11 the bridge in '02 or '03. Prior to the
12 survey that's marked now City of New 12 construction of the skate park.
13 Rochelle to the south of the parcel, 13 Q So we interrupted you.
14 and he's moving his finger northbound 14 How does the snowplowing affect the
15 on East Street. 15 yellow area?
16 A Correct. 16 A When we snowplowed this area, at
17 MS. ZALANTIS: Could I just, just 17 times, because it's a steep hill going down, our
18 to clarify for the record, I think he 18 trucks with the snow, depending on how much, or
19 indicated where it's depicted as now 19 ice, would skid off and scrape into the yellow
20 and formerly City of New Rochelle as 20 area where the gravel was at, and some of the
21 where the contractor was storing 21 gravel would be pushed onto East Street and some
22 equipment -- 22 of the gravel would be piled up in mounds for the
23 MR. MENDELSOHN: Yes. 23 snowplow.
24 MS. ZALANTIS: -- and materials. 24 MR. MENDELSOHN: For the record,
25 And the yellow portion that you 25 he moved his finger up East Street

MAGNA®

28 (Pages 106 to 109)

LEGAL SERVICES

| NDEX NO. 54190/ 2016
RECEI VED NYSCEF: 05/31/2022




NYSCEF DOC. NO. 121

Page 110 Page 111
1 Flavio LaRocca 110 1 Flavio LaRocca 111
2 north and then skipped his hand and 2 Park is.
3 moved his hand into the yellow area 3 Is that fair?
4 and came back out. 4 A Yes.
5 A Correct. Because in order for us to 5 Q In fact, Flowers Park comes right up
6 gain entrance here where the gate was, no one 6 to East Street right here, right?
7 would ever plow this road, so we would plow it so 7 A Correct.
8 we could gain access. 8 Q And that includes the yellow circled
9 Q When you're pointing, you're pointing 9 area, correct?
10 to an area that's outside of the boundary of East 10 A Yes.
11 Street. 11 MS. ZALANTIS: Can I just take a
12 Is it your testimony that your company 12 break for one moment before you ask
13 plows outside of East Street? 13 your next question?
14 A TI'msorry. Excuse me. I-- 14 MR. MENDELSOHN: Sure.
15 Q Does your company only plow East 15 (Whereupon, a brief recess was
16 Street or does it also plow property that's to the 16 taken.)
17 east of East Street? 17 Q Mr. LaRocca, is there gravel on East
18 A They abut one another. So when you 18 Street?
19 have 6 inches or a foot of snow on the ground, you |19 A On East Street, no.
20 can't tell where the line is. 20 Q What sort of surface is East Street?
21 Q So that yellow parcel is a certain 21 A Blacktop.
22 number of feet off of East Street. 22 Q So when your plows come northbound on
23 Is that fair? 23 East Street as you've described, they are not
24 A Correct. 24 moving gravel onto the parcel, correct?
25 Q And it goes back into where Flowers 25 A No.
Page 112 Page 113
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2 Q Meaning that is correct. 2 to rake it out?
3 A Correct. 3 A Either a walk-behind or ride-on
4 Q When your company does work on the 4 tamper.
5 parcel, does it use any equipment? 5 Q And what sorts of equipment are used
6 MS. ZALANTIS: Objection as to 6 to compact it?
7 form. 7 A That's to compact it. I'm sorry.
8 Q Does it use any equipment. 8 To rake it out is either shovels or
9 A Describe what kind of work you're 9 rakes.
10 referring to. 10 Q Isit your testimony that the
11 Q You earlier said that your company 11 material that's being raked out, is that material
12 does something with gravel on the parcel. 12 that's already there, or is that material that's
13 Is that fair? 13 brought there to the parcel?
14 A Raking out the gravel, yes. 14 A Material that was left there by the
15 Q Does it when it rakes out the gravel, 15 previous contractor who was utilizing that area
16 does it use any equipment? 16 as a staging area.
17 A Yes. 17 Q Has Flavio LaRocca & Sons ever
18 Q What sorts of equipment does it use? 18 brought material to the parcel to place on the
19 A A machine to rake out the high spots, 19 parcel?
20 and then we rake out by hand, and then a compactor |20 A No.
21 to stabilize it. 21 Q Has Flavio LaRocca ever removed
22 Q What sorts of machine is used to rake 22 anything from the parcel?
23 out the high spots? 23 A No.
24 A Either a skid-steer or a payloader. 24 Q Has Flavio LaRocca ever removed
25 Q And what sorts of equipment is used 25 anything from East Street?
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2 A No. 2 A Yes.
3 Q I want you to look at Plaintiff's 3 3 Q Do you agree that the answers within
4 which is Summons and Complaint. So just have 4 are true to the best of your knowledge?
5 that out. 5 A Yes.
6 And then I also want you to take out 6 Q I 'want you to turn to Page 4 of the
7 Plaintiff's 12, which has been marked and is the 7 Plaintiff's 12.
8 Defendant's Response to First Set of 8 A Page4.
9 Interrogatories and document demands by Plaintiff. | 9 Q Do you see there there is a list at
10 I want you to take a look at 10 the top of the page, there is a list of people
11 Plaintiff's 12. 11 that are there.
12 Do you recognizes this document? 12 A Yes.
13 A (Reviewing) 13 Q And this is in response to a question
14 Yes. 14 to identify all persons having knowledge of the
15 Q Have you reviewed that document? 15 facts relevant to the subject matter of the
16 A Yes. 16 Complaint, Answer, affirmative defense and
17 Q And were you involved in creating that 17 counterclaims, and describe in detail the nature
18 document? 18 and extent of this knowledge.
19 A Yes. 19 Is that fair?
20 Q I want you to go to the last page of 20 A Yes.
21 Plaintiff's 12, and it is verification. 21 Q What knowledge does Benny Rivera have
22 Whose signature appears on that page? 22 regarding this action?
23 A Mine. 23 A He is one of the property owners
24 Q And prior to signing that, did you 24 directly across from Flowers Park, so he may have
25 read the contents of what is in Plaintiff's 12? 25 knowledge that none of my vehicles were ever
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2 parked there, and that we haven't done any work 2 record.
3 besides just raking the ground as we commonly did | 3 (Whereupon, a discussion was
4 every time we plowed the road. 4 held off the record.)
5 Q What about Patrick Bongo? 5 MR. MENDELSOHN: I'm going to
6 A Same. 6 demand any photographs of the stakes
7 Q How about Jeffrey Coleman? 7 from Gabriel Senor.
8 A He is one of the persons who I met 8 I know that counsel is
9 regarding the staking out of this property with 9 representing to me in the production,
10 Mr. Vacca. 10 and I take her at her word, but any
11 Q Do you have any pictures of the stakes 11 additional ones.
12 that were put in in 2009? 12 If they are only showing one
13 A Yes. 13 stake, then we want photos of the
14 Q Were they produced? 14 others as well.
15 A Yes. 15 (REQUEST)
16 MR. MENDELSOHN: Kathy, do you 16 Q Going on.
17 know where they are in the 17 What about a person named Felipe Maya
18 production? 18 Galinda, Martin Sanchez?
19 MS. ZALANTIS: Not offhand, but 19 A Yes.
20 there is a picture. 20 Q Whois that?
21 Do you want this on the record? 21 A That's two different people.
22 There was a picture I believe of 22 Q Who are those two people?
23 the orange X that he testified to 23 And we will start with Felipe Maya
24 before that was produced previously. 24 Galinda.
25 MR. MENDELSOHN: Okay. Off the 25 A My employee.
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2 Q What does Felipe Maya Galinda know 2 A Yes.

3 about this action? 3 Q Have either one of them operated any

4 A He was one of the people doing the 4 of the machinery on the parcel that you

5 repair or the regrading of the gravel there at 5 described?

6 Flowers Park. 6 A Yes.

7 Q So he is one of the people that has 7 Q Both of them or one of them?

8 worked on the parcel. 8 A No, one of them.

e A Has raked the gravel at Flowers Park, 9 Q Which one has operated?
10 yes. 10 A Felipe.
11 Q Has Felipe Maya -- approximately how |11 Q Who gave them their instructions about
12 many times has he done that? 12 the work to do on the parcel?
13 A A few times. I don't remember 13 A Idid.
14 exactly. 14 Q What were those instructions?
15 Q More than five? 15 A To rake out the disturbed area of the
16 A Tdon't know if it's more than five. 16 gravel and recompact it.
17 I really can't say. 17 Q What is the reason that Flavio
18 Q What about Martin Sanchez? 18 LaRocca & Sons does that rake-out instead of any
19 A Same. 19 of the other property owners?
20 Q And has he also worked on the parcel? 20 A Because we are the ones who disturbed
21 A Yes. 21 it by plowing to get in to where we were keeping
22 Q Has he been involved in what you're 22 our pieces of equipment down at the Guglielmo
23 calling the raking of the parcel? 23 yard.
24 A Yes. 24 Q When did the raking out of the parcel
25 Q Is he an employee of your company? 25 start, when did that first happen?
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2 A After the first winter that we were 2 A Yes.

3 down in the parcel, in the Guglielmo's property. 3 Q [I'd like you to take out that

4 Q When was that? 4 exhibit.

5 A I'm going to say around '12. 5 So here it's referring to 1-A. So if

6 Q 20127 6 you could -- or, excuse me. It's referring to

7 A 2012 or '13, one of those two. 1 7 Exhibit 1-A. I marked it as 3-A here. So it's

8 don't remember exactly. 8 attached to the Summons and Complaint.

9 Q Prior to 2012 and '13, who, if 9 A Oh, okay.
10 anybody, snowplowed that area? 10 MR. MENDELSOHN: So for the
11 A Idon't know. I didn't have the need 11 record, 3-A is Exhibit 1, Summons
12 to get into that parcel so I never went down 12 and Complaint, and it's seven pages.
13 there. Guglielmo, not the parcel, so we don't get |13 Q Have you seen these photographs that
14 it confused. 14 are in those pages before?
15 Q Who snowplows it now? 15 A Yes.
16 A Tdon't know. This past winter we 16 Q [ want you to turn to Page 2 of 3-A.
17 didn't get much snow, but the previous winter I 17 So it's the first picture.
18 didn't see anybody snowplowing it. 18 What does this photograph show?
19 Q Now I want you to go to Page 4. You 19 A It shows an arrow, some men working
20 see there is a request number 2. 20 with -- some of my employees raking the gravel,
21 A Okay. 21 some of my trucks there, and an arrow with the
22 Q And I want you to, it refers to your 22 name Flavio LaRocca on it and pointing to an
23 response. It refers to a exhibit of the Summons 23 individual.
24 and Complaint. 24 Q Isthat individual that the arrow is
25 Is that fair? 25 pointing to you?
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2 A T can't say for certainty because I 2 A To the left, that is a dump truck with
3 don't recall seeing anybody taking pictures or 3 some tools on the sides.
4 being there when I gave the instructions to my 4 Q And is there another truck that
5 employees. So I'm going to say no. 5 belongs to your business in this photograph as
6 Q That's not my question. 6 well?
7 Looking at this photograph, and this 7 A Yes.
8 is the first photograph in 3-A, is that you that 8 Q And where is that?
9 the arrow is pointing to? 9 A On the right side.
10 A No. 10 Q Is that the other yellow truck in the
11 Q Is there a truck next to the person 11 photo?
12 that the arrow is pointing to? 12 A The brownish-black truck, yes.
13 A Yes. 13 Is it the one that has a little
14 Q Does the truck have any writing on 14 driller on the back of it?
15 it? 15 A Correct.
16 A Yes. 16 Q What kind of truck is that?
17 Q What does it say? 17 A That's a pickup with a trailer which
18 A F.LaRocca & Sons. 18 brings around our compacting equipment.
19 Q Is that truck of your company's? 19 Q Now, who, do you see that there are
20 A Yes. 20 other people depicted in this photograph as well?
21 Q What sort of truck is that based on 21 A Yes.
22 what you've told me earlier? 22 Q There is the person that the arrow is
23 A To the left or to the right? 23 pointing to. We will call that person the person
24 Q Ifyou're looking at the photograph, 24 in white.
25 to the left. 25 Do you see that person there?
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2 A Yes. 2 A It carries our tools and our wheel-
3 Q There is a person standing next to 3 barrows.
4 him in blue. 4 Q Does it also carry gravel?
5 Do you know who that person is? 5 A Itcan.
6 A It's alittle far away. I can't 6 Q Has it ever carried gravel?
7 tell but it looks like possibly one of my 7 A For other jobs, yes.
8 employees. 8 Q Was this gravel that's being raked
9 Q Which one? 9 out, is that what was existing or is that new?
10 A Tcan'ttell. It's too far away. 10 A That's existing and that's not
11 Q There is two men over on the right 11 gravel.
12 side of the photograph. 12 Q Whatis it?
13 Do you see them? 13 A That's more road millings mixed with
14 A Yes. 14 gravel.
15 Q Do you recognize either of them? 15 Q Do you recall when this was taken?
16 A One of them, yes. 16 A T 'wasn't there, so no.
17 Q Which one do you recognize? 17 Q Is there any snow on the ground?
18 A The one furthest to the right. 18 A At this time, no.
19 Q Who is that? 19 Q Do you see any snow on the picture?
20 A Sanchez. Martine Sanchez. 20 A No.
21 Q What is Martin Sanchez or Martine 21 Q Would it surprise you if this photo
22 Sanchez doing in the photograph? 22 was taken in May?
23 A Raking the gravel. 23 A May have been. I don't know.
24 Q What is the need for the truck on the 24 Q What would be the need to rake out
25 left in this photograph? 25 the parcel in May if there was no snow on the
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2 ground? 2 customer who would request?
3 A Our snow season goes through April. 3 A Some of the clients that have
4 We don't rake out every time it snows. After 4 driveways that have gravel.
5 several snows or after the season, even when they 5 Q No. I'm just talking about the
6 plow our customers who have driveways, we rake it | 6 parcel.
7 out at the end of the snow season just at the 7 A No. You asked me a question in
8 beginning of spring. So that's the only 8 general when did you rake it out.
9 explanation that I can give. S Q But I'm referring -- my questions here
10 Q Soit's fair to say you don't only 10 are only regarding the parcel.
11 rake it out just after the plows go by. 11 A Okay. So no, in this case we would
12 A You can -- we almost never rake out 12 wait until later in the year to do it just once.
13 just after the plows go by because with the snow 13 Q So how many times per year do you rake
14 on the ground, you can't see what is disturbed 14 out the parcel?
15 until the snow melts. 15 A Once or twice.
16 Q What times of year do you usually 16 Q And when does that start, when is the
17 rake? 17 first rake-out done?
18 A April, May. 18 A Towards the end of the snow season.
19 Q Do you ever rake in any other months? 19 Q And your testimony is that's April or
20 A Just, like this year has been a dry 20 May.
21 year for snow. If we have had an earlier snow 21 A Correct.
22 and a customer may request us to rake it out 22 Q When is the second rake-out done?
23 sooner, we might go sooner, but usually we do it 23 A Depends if it's needed or not.
24 at the end of the season. 24 Sometimes only once is sufficient.
25 Q When you say "a customer," who is the 25 Q Would it be, the rake-out be over the
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2 summer, the fall, or winter? 2 correct?
3 A No, there is no need, because we are 3 A Yes.
4 not plowing that area in those months. 4 Q How do you know that Benny's Tree
5 Q [ 'want you to look at your request to 5 Service and PAB used it for parking?
6 answer. And if you could see there, can you start 6 A Well, the pictures that you have
7 reading where it says Exhibit 1-A. 7 brought show this to me.
8 A I'msorry. Where? Okay. Yeah. 8 Q And you're able to identify cars in
9 Page 4 still? 9 those pictures as PAB and Benny's that are parked
10 Q Yes. Yes. 10 in the parcel?
11 A Okay. 11 A Yes. Right from the following
12 Q So Exhibit 1-A is referring to this 12 pictures that you have here in the exhibits show
13 first photograph. 13 that those are, not one of them is my employees'
14 Would you agree? 14 vehicles, not one of them is not one of my
15 A Yes. 15 trucks.
16 Q So can you read that first sentence 16 Q We will get to those, but my question
17 there. 17 is very simple.
18 A Depicted are now fenced off area near 18 Would you agree with me it's different
19 Flowers Park that had been used at time of the 19 to say that none of them are your cars versus
20 photograph was taken and for many years before 20 saying they are somebody else's?
21 and even months after by the neighboring property (21 A Okay.
22 owners, Benny's Tree Service and PAB Paving, for |22 Q Could you agree with that?
23 parking of their employees' vehicles. 23 A Sure.
24 Q Now I want to stop there. 24 Q Have you been able or have you
25 This is referring to the parcel, 25 witnessed Benny's employees or PAB's employees
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2 parking in the parcel? 2 anybody from Benny's or PAB about parking on the
3 A Ever since this issue came up I've 3 parcel?
4 been paying more attention to it, yes. 4 A No.
5 Q And you've seen their vehicles parked 5 Q Have you ever asked them to rake the
6 in the parcel? 6 parcel after they parked on it?
7 A Yes. 7 A No.
8 Q When? 8 Q Have they ever raked the parcel after
9 A After and from when these pictures and 9 they parked on it?
10 after that time they were parked there. 10 A Idon't know.
11 Q Have you ever had any conversations 11 Q Have you ever witnessed anybody other
12 with Benny's, any employees or Benny himself, or |12 than Flavio LaRocca & Sons raking the parcel?
13 PAB or any of its employees about parking in the |13 A T've seen the parks and rec do work
14 parcel? 14 there from time to time, personnel from the City.
15 A No. 15 Q When was that?
16 Q Would parking in the parcel and 16 A Before and even during, even now.
17 driving off disturb the gravel? 17 Q What sorts of work have you seen parks
18 A Not as much as the snow plow. Maybe 18 and rec do to this parcel?
19 very slightly. 19 A They go and pick up the garbage that's
20 Q Soit's your testimony that driving 20 dumped there. There is bottles and other things
21 on the gravel and on and off the gravel to park 21 that either the kids or other people passing by
22 and unpark would do less disturbance to the parcel |22 throw there.
23 than snow plowing East Street. 23 They cut down, weed whacked some of
24 A Correct. 24 the vegetation. Things like that, maintenance
25 Q So have you ever spoken with Benny or 25 work.
Page 132 Page 133
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2 Q You've seen members of the City take 2 additional equipment for the skate park, they
3 down vegetations on the parcel? 3 would back up right over the parcel, back it into
4 A Yeah. With weed whackers. They go 4 the gate, and either discard it there or sometimes
5 there and cut things down there. 5 they would drive their trucks right into the
6 Q When was that? 6 park.
7 A Last summer, throughout the summer. 7 Q Now, Benny and PAB's employees, when
8 Q Is this before or after the fence was 8 do they park there, all year long?
9 put up? 9 A No.
10 A This is now, this past year, 2019. 10 Q I'm talking prior to the fence being
11 That's after the fence was put up. 11 put up, and I'm specifically talking to about
12 Q Before the fence was put up, have you 12 2014, '15 and '16.
13 seen the City do anything to the parcel? 13 A Yeah.
14 A Yeah. They would come there and even |14 Q Would they park there all year long
15 park their trucks and trailers when they would 15 in the parcel?
16 work on the skate park before that area was fenced |16 A No. PAB and Benny and even Guglielmo,
17 off. 17 they closed down for the winter months once it
18 Q Was that, we are talking about in 18 got cold and starts snowing.
19 2006, or up and through now? 19 Q So when, approximately, do their
20 A Up and through. Once the skate park 20 businesses open up?
21 was put up and that area was already graded by 21 A Around this time, March time.
22 the previous contractor, they would put up with 22 Q Sois it fair to say they would park
23 their trucks and trailers and park there and take 23 in the parcel in March during those years?
24 the equipment off. 24 A March through maybe December.
25 Even when they would bring in their 25 Q And did they ever offer to help rake
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2 the parcel? 2 BY MR. MENDELSOHN:
3 A No. 3 Q Mr. LaRocca, I just want to be clear
4 Q I 'want you to read the next sentence 4 about the, what you're calling the raking that
5 in the interrogatory, please. 5 you've done to the parcel.
6 A As the City fails to maintain or 6 When, approximately, did you start
7 repair East Street even though it is a public 7 raking, was that in 2012 about?
8 street, the abutting landowners are forced to 8 A It was the first winter after [ was
S maintain and repair East Street and the area 9 in Guglielmo's yard. I don't know if it was 2012
10 surrounding the street where debris is often 10 or 2013.
11 dumped even though they have no legal obligation |11 Q When did the raking stop?
12 to do so. 12 A We only raked it once or twice a year
13 Q Okay. Stop. 13 at most, and that happened towards the end and
14 You just testified that the City would 14 stopped towards the end of the snow season, around
15 come and pick up debris around the parcel. 15 April, May.
16 Is that fair? 16 Q Is that of 2000 -- well, when,
17 A No, just in the parcel. 17 approximately, would the fence get put up?
18 Q And so just speaking about the parcel, 18 A When was it, I don't remember exactly
19 it's your testimony that they picked up the debris |19 the year. When this whole issue came up. 1
20 in the parcel. 20 mean, what is it, '15,'16, '17, I don't know
21 A Occasionally, yes. 21 exactly what it is.
22 MS. ZALANTIS: Off the record for 22 Q Is it fair to say the raking was once
23 a minute. 23 or twice a year from whenever you started renting
24 (Whereupon, a lunch recess was 24 from Mr. Guglielmo up and until the fence was put
25 taken.) 25 up?
Page 136 Page 137
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2 A Actually when this happened, when the, 2 are standing on the ground?
3 my, when this happened. 3 A Rakes.
4 Q When the action started. 4 Q What is your employees riding on, on
5 A Yes, when the action started. 5 the left side of the photograph?
6 Q [ want to now draw your attention to 6 A That's the compaction, the compactor,
7 Page 5 of Plaintiff's 12, the interrogatories. 7 the ride-on compactor.
8 And then I want you to turn to the second picture 8 Q What is that material that's being
9 in Plaintiff's 3-A. 9 raked?
10 A Okay. 10 A That's millings mixed with gravel.
11 Q So what is depicted in this photo- 11 Q How do you know that?
12 graph? 12 A Well, gravel is usually lighter in
13 A Two of my men raking, my employees 13 color, and that's got blacktop into it, it's so
14 raking the so-called gravel or millings, whatever |14 dark, and that's what was there on the ground,
15 was there, with compacting, with a ride-on 15 and when the plows go by, it gets disturbed and
16 compactor. 16 we just rake it out and just compact it. That's
17 Q Who are the men depicted? 17 what we did.
18 A One of them is Martine Sanchez and the |18 Q After it's compacted does anything
19 other two I can't remember. I can't see them from |19 else happen, or does Flavio LaRocca & Sons do
20 their back. 20 anything else to that area?
21 Q Who is Martine Sanchez in this photo? 21 A No.
22 A 1think the one with the yellow shirt. 22 Q I want you to take a look at Page 5
23 Q Is that the one in the middle? 23 in Plaintiff's 12.
24 A Yes. 24 Do you see where it says Exhibit 1-B?
25 (Q  What is in the two workers' hands that 25 A Yes.
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2 Q Part of your response reads, could 2 A Well, because those were already
3 you read the second sentence of that response? 3 there before me. And quite frankly, that's not
4 A Starting from where the two men? 4 even mulch. Maybe that's the wrong term being
5 Q Also depicted. 5 used. Ground-up wood chips and that's it. Mulch
6 A Also depicted is a motorized 6 is colorized. It's brown, red or black.
7 compacting roller used -- 7 Q As youssit here today, do you know if
8 Q I'msorry. Above that. So -- 8 that is Benny Tree Services or PAB Paving's wood
S A  Two men. 9 chips?
10 Q I willreadit. 10 A Ican't say because it was already
11 It says Exhibit 1-B depicts the same 11 there. You can see even from this picture the
12 parking area described in response to 1-A. 12 tire tracks going over the gravel prior to us
13 Is that the premises? 13 raking it. So when we got there, that was
14 A The parcel you're talking about. 14 already dumped there. I mean, by all means it
15 Q Excuse me. The parcel. 15 could have been even the parks area that dumped
16 Is what you defined as the parking 16 that.
17 area also the parcel? 17 Q Where are you seeing the tire tracks?
18 A Yes. 18 A Right here. That's tire tracks that
19 Q Also depicted are piles of mulch and 19 comes across the gravel and my men are working
20 upon information and belief were placed in the 20 from down. These tire tracks, they have not raked
21 parking area by Benny Tree Service and/or PAB |21 that area yet, and you see the tire tracks over
22 Paving. 22 the gravel or the millings, whatever you want to
23 A Yes. 23 call it.
24 Q What is your basis for belief for that 24 Q The way that tire track is there, that
25 statement? 25 tire track would be pointed south on East Street;
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2 is that correct? 2 out the high spot, and you smooth out lightly
3 A Correct. 3 with the rake prior to doing the compactor.
4 Q And south would be towards 5th Avenue. | 4 Q Is this your payloader?
5 A Correct. 5 A Yes,itis.
6 Q Now going to the third picture. 6 Q How much time from the beginning to
7 Do you see that? 7 the end on a day like this that's depicted in
8 A Yes. 8 those photos would it take to fully finish your
9 Q What is in this photograph? 9 work on the parcel?
10 A Isee afew vehicles parked on the 10 A Tdon't know. As you can see, there
11 right side and you're looking down towards the 11 were vehicles parked there. If there were
12 Flowers Park area. Or the parcel. Whatever you |12 vehicles in the area where they were working
13 wants to call it. And you see one of my pay- 13 prior to that, they probably had to wait for the
14 loaders just flattening out the so-called gravel 14 vehicles to move. I don't know. I can't say.
15 or millings. 15 Q Well, approximately how long from
16 Q So what is the payloader's 16 beginning to end would it take?
17 responsibility in relation to the compactor, what |17 A A couple of hours.
18 is the difference? 18 Q Is that more than two hours?
19 A Well, the compactor cannot go over 19 A Two to four.
20 the aggregate if it's not smooth because it makes |20 Q Do you know whose vehicles those are
21 it tip over or creates an uneven surface. 21 parked on the right side of this photograph?
22 The raking by hand is too laborsome 22 A These here, | don't recall.
23 to rake high spots that the plows have piled up. 23 Q Soin your response to 1-C, you
24 So the payloader as you see it with 24 state: Also depicted are vehicles in the parking
25 the bucket down dragged it backwards, flattens 25 area that upon information and belief are owned
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2 by employees of Benny Tree Servicing and/or PAB | 2 A On the trailer it has rakes, and then
3 Paving. 3 the tire and then the trailer, and that's it.
4 Are you now saying that you're not 4 Q Is there anything underneath the hand
5 sure whose vehicles they are? 5 tools there?
6 A I'm not sure which one of those are, 6 A The hand tools?
7 but I haven't seen those vehicles around since 7 Q Yes.
8 then, or after that time. 8 A  Where?
9 Q If you can turn to the next picture, 9 Q On the trailer.
10 we are still in Plaintiff's 3-A. 10 A On the trailer? That storage area
11 What is depicted in this photograph? 11 where we keep our chains to tie down the trailer
12 A It's another view of the parcel 12 and the straps.
13 further down looking up towards Flowers Park 13 Q What is the best weather condition to
14 towards 5th Avenue. 14 do this work?
15 Q Now, do these pictures in 3-A look to 15 A Best weather condition, as long as
16 you to having been taken on the same day? 16 the ground is not frozen and there isn't anything
17 A 1 think so. 17 obstructing the area.
18 Q What is on the back or what is inside 18 Q Isit okay to do it when it's wet on
19 of that truck that's depicted in this photograph, 19 the ground?
20 what is in the cab? 20 A  Yes.
21 A In the pickup truck? 21 Q Is there a reason you would choose to
22 Q Yes. 22 do it when it's wet on the ground?
23 A Looks like it's some safety cones and 23 A No, no reason. You could do it either
24 hand tools. 24 when it's dry or wet.
25 Q What is on the trailer? 25 Q Moving to the next photograph. This
Page 144 Page 145
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2 is now the fifth photograph in 3-A. 2 Q When you were plowing, did you ever
3 What is depicted here, if you know? 3 have occasion to see those piles of wood chips?
4 A Looks like wood chips dumped. 4 A No.
5 Q Are those the wood chips that you say 5 Q Have you seen those piles of wood
6 are not mulch? 6 chips other than in these photographs?
7 A Correct. 7 A No.
8 Q But you don't know whose wood chips 8 Q On the day in question when these
9 those are. 9 photos were taken, it's your testimony that you
10 A Correct. 10 were not present, correct?
11 Q How long were they there for? 11 A Correct.
12 A Tdon't know. 12 Q You can put Plaintiff's 3-A aside.
13 Q Do you remember when you first saw 13 I want you to turn to page number 7
14 these piles? 14 of Plaintiff's 12.
15 A They were already there prior to us 15 I'm still a little confused as to the
16 doing the raking work so I don't know. Idon't 16 snow plowing, how it disturbs the gravel.
17 park in that area so I don't pay attention to 17 How wide is the parcel?
18 when that's put there. 18 A Idon't know precisely how wide.
19 Q Were they there all winter? 19 Q Is it more than 10 feet?
20 A Tcan'tsay. I don't know. 20 A Yes.
21 Q Who drives the plows? 21 Q Is it more than 20 feet?
22 A Either my employees or myself. 22 A Idon't know. Inever measured it.
23 Q Do you ever plow East Street or did 23 Q How deep is it off of East Street,
24 you plow East Street between 2012 and 2016? 24 meaning if you were walking from East Street to
25 A On occasion. 25 the back of the parcel, approximately how many
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2 feet is it? 2 East Street ends?

3 A The parcel goes up in slope, doesn't 3 A I'm assuming you're referring to the

4 go down. 4 paved area?

5 Q Sure. But how many, approximately 5 Q I'mnot. My testimony doesn't matter,

6 how many feet is it? 6 but can you tell on this photo where East Street

7 A On the upper area it's level, and as 7 ends?

8 you go down it's a little higher, because the 8 A No.

9 road East Street goes down and the parcel is a e Q Do you see the part of the photograph
10 little higher. 10 where the what you're calling the mixture meets
11 Q Butif you were standing, if you could 11 the asphalt?

12 look at the second page, the second picture in 12 A Yes.

13 3-A. 13 Q From that, if you were standing on

14 A Which one is that, the one with the 14 that area and walked to these piles of wood chips

15 compaction machine? 15 in the back, approximately how many feet is that?

16 Q Yes. 16 A In length or height or width?

17 If you were standing on the curb or 17 Q How many feet is it from that part

18 on the side of East Street, and walked from East |18 where the mixture meets the asphalt to the wood

19 Street to the piles of mulch or the piles of wood |19 chips?

20 chips as you called them, how many feet is that? |20 A Maybe about 15 feet eyeballing it?

21 MS. ZALANTIS: Objection. 21 Q When you plow or when your employees

22 Are you saying the side of East 22 plow East Street, do the plows go up onto the

23 Street? Where? 23 parcel?

24 MR. MENDELSOHN: Withdrawn. 24 A No.

25 Q Can you see on this photograph where 25 Q Okay. You can put that aside. You
Page 148 Page 149
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2 can put the interrogatories aside. 2 Q Have you ever had any conversations

3 I'm now going to show you what's 3 with somebody named Bob Cox?

4 marked as Plaintiff's 13, which is a video that's 4 A Not that I recall, no.

5 been produced in discovery to counsel. And I'm 5 Q Do you know if your wife has?

6 going to play the video. 6 A Idon't think so.

7 I'm going to ask if you watch it all 7 Q Have you seen this video prior to

8 the way one time through and then we will talk. 8 today?

9 Okay? 9 A Yes.

10 A Um-hm. 10 Q When did you last see it?

11 (Video plays) 11 A A day or two ago in preparation for
12 Q What is Talk of the Sound? 12 some of the questions for this.

13 A Tdon't know. 13 Q Prior to this action, have you seen
14 Q Have you ever heard of Talk of the 14 this video?

15 Sound? 15 A Tthink I seen it once after it was

16 A Just through this action. 16 published and after this action. No, not prior
17 Q So prior to this action you've never 17 to this action, no.

18 heard of Talk of the Sound. 18 Q I'm pausing it on second ten of this
19 A Correct. 19 video.

20 Q Prior to this action have you ever 20 Is it fair to say that this video

21 heard of somebody by the name of Bob Cox? 21 seems to be taken on the same day as those photo-
22 A No. 22 graphs in Exhibit 3-A? If you know.

23 Q Have you ever met somebody by the name |23 A 1don't know.

24 of Bob Cox? 24 Q Does it look like the same day?

25 A Never. 25 A Some of the pictures do but I can't
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2 say for certainty. 2 the back here at 10 seconds into this video?
3 Q What is depicted in this still frame 3 A Seems to be.
4 at 10 seconds in, what is depicted here? 4 Q Do you see -- I'm stopped at 17
5 A Isee aloader and a pickup with a 5 seconds into the video now.
6 trailer and a couple of guys raking the material. 6 Do you see a vehicle on the left-hand
7 Q Turning to Plaintiff's 3-A, I want 7 side of the screen?
8 you to specifically turn to photo 3. 8 A Yes.
c A Okay. 9 Q Is that one of Flavio LaRocca & Sons'
10 Q Was the video in this picture taken 10 vehicles?
11 on the same day? 11 A Yes.
12 MS. ZALANTIS: Objection as to 12 Q Is that the same vehicle that's
13 form. 13 depicted on picture 3-A?
14 A Tcan'tsay. The video looks like 14 A Seems like a portion of it.
15 there is more wood on the ground. The picture 15 Q When you say "a portion of it," it
16 here seems drier. 16 seems like a portion of the same vehicle?
17 Q Is that loader the same loader that's 17 A  Yes.
18 depicted on 3-A? 18 Q Now do you see an individual in white
19 A Yes. 19 on the video at 17 seconds and who is standing on
20 Q Are those wood chips the same wood 20 the left-hand side of the frame?
21 chips that are depicted in 3-A? 21 A Are you talking about in the back by
22 A Tt looks to be. 22 those two cars?
23 Q And that vehicle in the back, the 23 Q In front of the two cars, yes.
24 brownish vehicle that you described earlier in 24 A Okay. Yes.
25 3-A, is that the same vehicle that seemsto bein |25 Q Do you see a person talking to him?
Page 152 Page 153
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2 A  Yes. 2 Q What is that?
3 Q Isthat also depicted in 3-A? 3 A That is our, the compactor roller.
4 A Different angles but seems like it. 4 Q Is that the same compactor roller
5 Q Who is that person in white on the 5 that's pictured in the second picture of 3-A?
6 video? 6 A Yes.
7 A Tcan't tell. 7 MS. ZALANTIS: 3-A?
8 Now stopped at 20 seconds in, can you 8 MR. MENDELSOHN: The second
9 tell who the individual is in white now? 9 picture in 3-A.
10 A No. So far back I can't tell. 10 Q Mr. LaRocca, do you speak Spanish?
11 Q Who are the workers on frame 20 11 A Yes.
12 seconds? 12 Q I'm going to start playing the video
13 A On the right? 13 at 38 seconds in, and I think you're going to hear
14 Q Yes. 14 one of the people you've identified as one of your
15 A One of them looks like Martine 15 workers say something.
16 Sanchez, and the other one I don't recall. He's 16 And if you could listen and tell me
17 not an employee of ours at this time. 17 what he says, please.
18 Q When you look at frame or picture 3-A, |18 (Video plays)
19 are those the same workers that are depicted on 19 Q And I've stopped it at forty-five.
20 the right-hand side? 20 Could you tell what was said?
21 A Yes. 21 A Yeah. He was asking somebody if they
22 Q Stopped at 26 seconds in. 22 were going to get the box van.
23 Do you see there is a piece of equip- 23 Q What is a box van?
24 ment at the top? 24 A Box van. It's a van with a box.
25 A Yes. 25 (Q What does a box van do?
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2 A Tt carries tools. 2 A Last I heard he went back home to
3 Q And what would be the reason that one 3 Mexico.
4 of your employees would need a box van on this 4 MR. MENDELSOHN: I still demand
5 job? 5 his last name.
6 A Maybe there might have been a tool 6 (deeo plays)
7 that they didn't have with them that they needed. 7 Q I've stopped at 49, second 49.
8 Q Do you know who he was speaking to? 8 Can you tell who those two workers are
9 A No. 9 that are depicted there?
10 Q Do you know who that employee was? 10 A The one in the front looks like
11 A I just remember his first name, Hugo. 11 Martine Sanchez.
12 I don't remember his last name. 12 Q And the one in the back?
13 MR. MENDELSOHN: I demand 13 A The one in the back I don't recall.
14 production of Hugo's last name. 14 Q Is it one of your employees?
15  (REQUEST) 15 A Ttdoesn't look like one of my
16 Q Is Hugo still an employee of yours? 16 employees. I just don't recall the face. I can't
17 A No. 17 see from that far away.
18 Q When did he cease being an employee? 18 Q Ifitis one of your employees, would
19 A Let's see. He went back home a 19 Martin Sanchez know who it was?
20 couple of years ago I think, two or three years 20 A He should.
21 ago. 21 (Video plays)
22 Q Do you know if he was still in the 22 Q I've stopped it at one minute 50
23 country? 23 seconds in.
24 A No. 24 There is a gentleman walking a wheel-
25 Q Meaning he is or he's not? 25 barrow on the street.
Page 156 Page 157
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2 Do you know who that is? 2 Do you see that?
3 A Ican'ttell. 3 A Yes.
4 Q Is it one of your employees? 4 Q Do you see there is a wet area right
5 A 1 don't think so. 5 in front of it?
6 Q What location is he in front of at 6 A Yes.
7 1 minute 50 seconds in this video? 7 Q Do you see any trees on that wet area?
8 A That's right between PAB's property 8 A No.
9 and my property. 9 Q Do you know if there were ever trees
10 Q Is he walking towards your property? 10 there?
11 A Yes. 11 A There may have been. I don't know.
12 Q Do you know if that's one of your 12 Q Do you know if 2014 there were trees
13 wheelbarrows? 13 there?
14 A No. 14 A 1don't recall.
15 Q Now, Mr. LaRocca, while this is 15 Q Is that area that we are speaking of
16 playing I'm getting to the next spot. 16 right here, right in front of this pickup truck,
17 This video, is it a fair and accurate 17 that's what we are talking about --
18 depiction of the work you do to rake out or you 18 A I'msorry. You're pointing to the
19 did from 2012 to approximately 2016 to rake out |19 area across the park, from Flowers Park?
20 the parcel? 20 Q From the parcel. There is a black
21 A Yes. 21 pickup truck.
22 Q [I'm stopping it at 2:34. 22 A Yes.
23 Mr. LaRocca, I want you to look at 23 Q Do you see that?
24 the, in this frame at 2:34. There is a black 24 A Yes.
25 pickup truck in the middle of the screen. 25 QQ Is that black pickup truck at about
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2 the entrance to Mr. Guglielmo's property? 2 Q And do you see the area directly to
3 A Tcan'ttell. I don't know. It's 3 the right of that little orange?
4 around there somewhere but I don't know if'it's 4 A Where that puddle of water is?
5 right next to it or further in. I can't tell. 5 Q Yes.
6 Q Is it fair to say that to get down 6 A Okay.
7 East Street and enter Mr. Guglielmo's premises, 7 Q Is that one of the areas that you
8 you would need to go by where that black pickup | 8 circled in blue?
9 truck is located in this frame? 9 A Yes.
10 A To the east of it, on the right side. 10 Q Do people park their vehicles along
11 Not there. 11 that area sometimes?
12 Q Now, you had earlier on, Plaintiff's 12 A Yes.
13 11, you marked some areas in blue. 13 Q Did Flavio LaRocca & Sons ever park
14 Do you remember doing that? 14 its vehicles along that area?
15 A Yes. 15 A No.
16 Q Are these areas in blue depicted in 16 (Video plays)
17 this frame? 17 Q That's a better frame for what I'm
18 A Yes. 18 talking about. I'm stopped at 2:41.
19 Q Is that area we are speaking about 19 Do you see now that it's actually you
20 right in front of that pickup truck? 20 can kind of see cones at the back of that truck
21 And when I say "right in front of," 21 back here?
22 what I'm meaning is, you see here there is likea |22 A Okay.
23 little orange something at the back of the pickup |23 Q Do you see what I'm speaking about?
24 truck? 24 A Yes.
25 A Yes. 25 Q In the back -- right in front of the
Page 160 Page 161
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2 back rear of that black pickup truck. 2 marked as Plaintiff's 14.
3 A Correct. 3 If you could take a look at it. I
4 Q Did people park there in 2014 to 4 think it's in the top of your pile there. It was
5 20167 5 used at the deposition of Paul Vacca and it's
6 MS. ZALANTIS: By "there," what 6 Bates stamped D 0353. And there is another photo
7 are you saying? 7 in this that's Bate stamped D 0262.
8 Q Meaning right in front of those cones 8 Do you recognize what is depicted in
S that are depicted on the left-hand side of the 9 Plaintiff's 14?
10 screen. 10 A Yes.
11 A Yes. And even previously to that. 11 Q And what is it?
12 (Video plays) 12 A Parts of East Street with Flowers
13 Q Now I'm at 2:49. 13 Park.
14 Did you just see the Flavio LaRocca & 14 Q Do you see on if you look at the
15 Sons truck that you identified earlier drive down |15 parcel, do you see the parcel in this?
16 northbound on East Street? 16 A Um-hm.
17 A Yes. 17 Q Is there any vehicles in the parcel --
18 Q Where is it going? 18 A Yes.
19 A It looks like it's going towards East 19 Q --on this?
20 Place. 20 And what is in the parcel?
21 Q Now that work that we just saw 21 A Looks like three trucks.
22 depicted in this video, did the City give you 22 Q Is there a white truck as well?
23 permission to do any of that work? 23 A Yes.
24 A No. 24 Q Is that the same parcel that you
25 Q I'm going to show you now what's been |25 identified on Plaintiff's 11 with the yellow?
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2 A Yes. 2 Q You can answer.
3 Q Ifyou look across East Street to the 3 A That it's not there, yes.
4 left when you're looking at this photograph, and 4 Q Meaning you agree that it's no longer
5 you move northbound on East Street, do you see 5 there and on minute 2:33 of the video.
6 there is like a little peninsula there with trees 6 A That's what it looks like.
7 on it? 7 Q Do you know what happened to it?
8 A Idon't know if it's trees. I see 8 A No.
9 vegetation on it but I don't see a tree there. 9 Q I'm now going to show you what I'm
10 Q Describe to me what that area looks 10 going to ask to be marked as Plaintiff's 24.
11 likes to you. 11 (Whereupon, 2016 aerial
12 A Looks like a little area with stuff 12 photograph was marked Plaintiff's
13 growing out of the ground. 13 Exhibit 24 for Identification, as of
14 Q Does it look like it's on dirt or 14 this date, by the reporter.)
15 something else that is jutting out onto East 15 Q Now, I want you to take a look at
16 Street? 16 Plaintiff's 24.
17 A Tdon't know what that's on. 1 don't 17 Do you recognize what Plaintiff's 24
18 know if it's on dirt or just piled on the 18 is showing?
19 asphalt. 19 A Yes.
20 Q Would you agree with me that on 20 Q What is it showing?
21 Plaintiff's 13, and I'm going to 2:33, 2 minutes 21 A East Street from 5th Avenue down
22 and 33 seconds in, that that little area of 22 towards East Place.
23 vegetation on it is gone? 23 Q And is the parcel shown in Plaintiff's
24 MS. ZALANTIS: Objection as to 24 247
25 form. 25 A Yes.
Page 164 Page 165
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2 Q Can you take a yellow highlighter and 2 MS. ZALANTIS: There is two
3 draw a circle around the parcel in Plaintiff's 3 pages of Plaintiff's 14 so he just
4 24, 4 indicated it on the first page.
5 (Witness complies) 5 MR. MENDELSOHN: Yes. Correct.
6 A Tdon't know if it's going to come out 6 Q Now [ want you to take a look at
7 on this picture. 7 Plaintiff's 24, and do you see the area where you
8 Q Let's take -- you know what? Take a 8 have just been speaking about in Plaintiff's 14
9 blue pen and draw around it. 9 with the little piece that juts out onto East
10 (Witness complies) 10 Street across from the parcel that has vegetation
11 MR. MENDELSOHN: He's drawnin |11 on it, is that area depicted in Plaintiff's 24?
12 blue pen around the area marked as 12 A No.
13 the parcel or he's depicted as the 13 Q Let me ask it a different way.
14 parcel. 14 Is the area where that vegetation did
15 Q Now I want you to take a look at 15 exist in Plaintiff's 14, is the general area
16 Plaintiff's 14. 16 depicted in --
17 A Okay. 17 A Oh. The general area. Yes.
18 Q Can you do me a favor and draw a 18 Q --in Plaintiff's 24.
19 circle around, if the parcel is in Plaintiff's 19 A Yes.
20 14. 20 Q Is the vegetation now gone when you
21 (Witness complies) 21 look at Plaintiff's 247
22 MR. MENDELSOHN: For the record, |22 A Looks like it.
23 he's drawn a blue circle around the 23 MS. ZALANTIS: Objection as to
24 white truck encompassing the other 24 form.
25 trucks in the photo. 25 Q  When you look up at the top of
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2 Plaintiff's 24 to the left-hand side, does it 2 A Ican'ttell. One is very dark, the
3 give a date as to when that photo was taken from 3 other one is very light. I can't tell if it's a
4 Google Earth? 4 blow-up or not. I can't tell.
5 A Is that, am I reading this right? 4, 5 MR. MENDELSOHN: Kathy, are you
6 isit 19,2019? 6 representing that the first page is a
7 Q Do you see on the left-hand side it 7 blow-up?
8 says 19947 8 MS. ZALANTIS: Yes. I believe
c A Okay. 9 that's an enlargement of the second
10 Q And on the right-hand side it says 10 page of that.
11 2019? 11 MR. MENDELSOHN: Okay.
12 A Yes. 12 Q Plaintiff's 15, if you could look at
13 Q And does it say 4/2016 above it? 13 it.
14 A Yes, 4/2016, yes. 14 What is depicted in Plaintiff's 15?
15 Then if you look at the second page 15 A Another view of Flowers Park with some
16 of Plaintiff's 14, what is the date depicted on 16 vehicles in the area.
17 it? 17 Q We are looking at two pages of
18 A The top date? 18 Plaintiff's 15. There is a first picture and a
19 Q Yes. 19 second picture.
20 A 10/2014. 20 Are they both depicting the same
21 Q This was produced by you, and your 21 general area?
22 counsel represented that the first page of 22 A To some degree, yes. Just a different
23 Plaintiff's 14 is a blow-up of what is in the 23 angle.
24 second page. 24 Q Is the parcel viewable in both of
25 Does that look fair to you? 25 these photographs?
Page 168 Page 169
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2 A Yes. 2 A Yes.
3 Q On the right-hand side? 3 Q What is the substance of this letter?
4 A Yes. 4 A Basically says that we have property
5 Q Do you see on the second page, the 5 that encroaches onto City-owned property.
6 second picture of Plaintiff's 15, do you see that 6 Q Now, between 2009 and 2015, had you
7 area that's in the cones on the left-hand side? 7 done anything to correct what the City was telling
8 A Yes. 8 you was an encroachment?
9 Q Does that seem to be the same area on 9 A No.
10 Plaintiff's 14 that had the vegetation on it? 10 Q Up and until today, from the time you
11 A Looks like it. Um-hm. 11 purchased the property and you knew there was an
12 Q Thank you. 12 encroachment until now, have you taken any steps
13 I'm now going to ask you to look at 13 to, regarding the encroachment --
14 Plaintiff's 16. 14 MR. MENDELSOHN: Withdrawn.
15 Take your time and read it and then 15 Q From the time you purchased the
16 let me know when you're ready to discuss it. 16 property until today, have you taken any steps
17 MR. MENDELSOHN: Off the record. 17 regarding the encroachment?
18 (Whereupon, a discussion was 18 A Yes.
19 held off the record.) 19 Q What were those steps?
20 Q Plaintiff's 16 is a letter from the 20 A Icontacted the -- when I received in
21 City of New Rochelle dated November 18, 2015, and |21 '09 the letter from Mr. Vacca and Coleman, 1
22 it's signed by Alexander Tergis. 22 contacted them, we had a meeting, we had a
23 Is that fair? 23 surveyor come out, he staked the property.
24 A Yes. 24 At the end of that stake and providing
25 Q Do you recall receiving this letter? 25 the sketch, I met with both Mr. Vacca and
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2 Mr. Coleman to discuss what was outlined by the 2 A My wife.
3 surveyor. And it was said to me by both of them 3 Q So it was you, your wife, Paul Vacca
4 at that time that the encroachment was minimal, 4 and Alexander Tergis.
5 they weren't concerned about it, and there was 5 Is that fair?
6 really nothing necessary for me to do. 6 A Correct.
7 Q When did that conversation happen? 7 No, not Tergis, Coleman. Tergis was
8 A A week or two after the survey was 8 not the Commissioner of Public Works in '09.
9 done, roughly. 9 Q So it was Mr. Coleman.
10 Q Where did that conversation occur? 10 A Coleman.
11 A On the site, right outside my 11 Q Were there any emails or anything that
12 property, and when I also showed both of them 12 led up to that meeting?
13 where the two markings from the surveyor were put |13 A Just telephone conversations.
14 to where they were saying it was municipality 14 Q What was -- take me through that
15 property. 15 conversation. What was said.
16 Q So your testimony is you met with 16 A Well, they requested that I produce
17 City officials at your property on two dates in 17 evidence to where the boundaries of the property
18 2009 -- 18 line was, and I showed them the stakes on both
19 A Correct. 19 corners, and I showed them the sketch which we
20 Q --correct? 20 discussed earlier, and they after analyzing things
21 One was prior to you had it staked out 21 I said to them, what do you want me to do?
22 and one was after. 22 And both Mr. Vacca and Mr. Coleman
23 A Correct. 23 said it is minimal, I don't think it's that big
24 Q Who else was present at the meeting 24 of an encroachment.
25 after? 25 As far as I'm concerned they told me
Page 172 Page 173
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2 no action is required at this time. 2 barricade into my fence like they had done.
3 Q Did they give you anything in writing 3 Q Has the fence been moved at all?
4 to that effect? 4 A No.
5 A Trecall it being all verbal. T don't 5 Q Has the storage shelves and anything
6 remember receiving anything in writing. 6 that are between the fence or that are in the
7 Q Did they ever tell you that you needed 7 pink area that you outlined in Plaintiff's 11,
8 to get a license? 8 has that changed at all?
9 A No. 9 A No.
10 Q Did they give you any additional steps 10 Q So what did you do when you received
11 that you needed to take? 11 the letter on November 18th of 20157
12 A No. 12 A That's when I decided to get legal
13 Q Did you promise them that you would 13 counsel to respond to this.
14 perform anything in response to that conversation? |14 Q Now, there is a handwriting on top
15 A No. 15 that says -- can you read the handwriting that's
16 Q Other than that meeting and the 16 on top of Plaintiff's 16.
17 staking out, have you performed any other 17 A Um-hm.
18 activities with regard to the encroachment? 18 Met with Flavio and Maria and
19 A No. 19 attorneys. Other business owners.
20 Q From the 2000 approximately 2 when 20 Q Is there anything else?
21 you purchased the property up and until the 21 A 12/10/15, 10 a.m.
22 present day, has the front of 436 5th Avenue 22 Q Whose handwriting is that?
23 changed? 23 A That's my wife's handwriting.
24 A The only thing that I left there were 24 Q Your wife's name is Maria, correct?
25 a couple of Jersey barriers so nobody would 25 A Correct.
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2 Q So she's referring to herself, you 2 A Myself and my wife.
3 and attorneys? 3 Q And so it's fair to say the other
4 A Correct. 4 business owners weren't going to ask that attorney
5 Q Did that meeting take place? 5 to represent them.
6 A Yes. 6 A Well, they may have also gotten
7 Q What was the substance of that 7 involved until we found out that that attorney
8 conversation? 8 did not handle this type of legal matter.
9 MS. ZALANTIS: I ask him not to 9 Q What was the reason the other business
10 discuss anything that is privileged 10 owners were getting involved?
11 that he may have had with attorneys. 11 A Because they were concerned that
12 Q Well, let's discuss. 12 possibly their property may have been encroaching
13 Who was present at that meeting? 13 on what was called City property on East Street.
14 A Our attorney, myself, my wife, and I 14 Q What was the next step you took after
15 think two or three of the other owners next door 15 that meeting?
16 to me. 16 A Tasked for a referral who I could use
17 Q When you say your attorney, your 17 for this type of a case, and then I was referred
18 present attorney? 18 to my attorney currently now.
19 A Not at that time, no. 19 Q At that time when you received this
20 Q Was that attorney, at that time was 20 letter, had you seen any other additional surveys
21 that attorney representing you? 21 other than the one that we discussed earlier from
22 A We were going to ask him to represent 22 2001 and the staking map?
23 us. 23 A Tdon't recall if a portion of this
24 Q When you say "we were going to ask 24 survey was sent to me by the City at that time or
25 him," who was going to ask him to represent you? |25 not. I don't recall.
Page 176 Page 177
1 Flavio LaRocca 176 1 Flavio LaRocca 177
2 Q I want you to take a look at 2 alook at 17.
3 Plaintiff's 11, and you have marked an area in 3 Exhibit 17 is a group of photographs
4 pink on there, and I want you to take the pink 4 that was produced by Defendants, D 0109.
5 highlighter again. 5 Do you see the top photograph, what is
6 Are there any areas that's your 6 that depicting?
7 property or that you believe is your property 7 A The front corner of East and 5th
8 that's outside of the bold borders that borders 8 Avenue where my property is with the fence, and
9 5th Avenue? 9 then my signage and some of the storage bins that
10 And if there are, please highlight 10 are there.
11 them as you did in front. 11 Q Do you see there is a No Parking
12 (Witness complies) 12 sign?
13 MR. MENDELSOHN: For the record, |13 A Yes.
14 he's highlighted a portion of 436 5th 14 Q Whose sign is that?
15 Avenue annexed to 5th Avenue as well. 15 A Mine.
16 Q There is a masonry, it says stone 16 Q What is that affixed to?
17 masonry right in that area, stone masonry wall. 17 A My fence.
18 Whose stone masonry wall is that? 18 Q That No Parking sign, who put that
19 A Mine. 19 sign there?
20 Q Is there anything in between the wall 20 A Tdid.
21 and your, and the bold line there? 21 Q What is it, what was the purpose of
22 A There is a row of evergreen trees. 22 putting that No Parking sign there?
23 Q Whose evergreen trees are those? 23 A Because people who were pulling in to
24 A Mine as well. 24 use the skate park would park and I would not be
25 Q I want to show you if you could take 25 able to access my property.
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2 Q You park your vehicles in front of 2 police number?

3 your property, right? 3 A Regular New Rochelle police.

4 A Not in front of my property. I 4 Q I'm going to have you look at

5 temporarily parked them as I said earlier to open 5 Plaintiff's 19.

6 my gate to get in, but I don't leave them there 6 A Okay.

7 all day. 7 Q This is a photograph.

8 Q Did the City give you permission to 8 What is depicted on Plaintiff's 19?

S put No Parking signs in front of your property? 9 A You're looking at East Street towards
10 A We called the police department when 10 Sth Avenue just maybe about 30 yards past my
11 that was happening and they said, they had 11 property.

12 suggested to us to just get some No Parking signs |12 Q Now, you see the truck parked there
13 and put them there. 13 in front of your property?
14 Q Who did you speak to at the police 14 A Yes.
15 department? 15 Q Whose truck is that?
16 A Idon't remember. I called the 16 A My pickup.
17 general office and even an officer had come down |17 Q That's parked on East Street, right?
18 and met with me there. I don't have the name but |18 A Correct.
19 that was going back when the skate park was first |19 Q Now, do you see in Plaintiff's 19, do
20 done in '03 I think it was or '04. I don't 20 you see there is a wood, I'll call it wood wall
21 remember. 21 there?
22 Q Was there a police report taken? 22 A Yes.
23 A T don't think so because there was no 23 Q And is that wood wall the boundary of
24 incident. 24 your property?
25 Q Did you call 911 or just the regular 25 A Correct. With the concrete wall
Page 180 Page 181

1 Flavio LaRocca 180 1 Flavio LaRocca 181

2 underneath it. 2 you highlight that in yellow, that gate that's

3 MS. ZALANTIS: Which wood wall 3 shown?

4 are you talking about? 4 A What is not on my property, what is

5 Q Ifyou could take a pen and circle 5 not related to my property?

6 around that wood wall we are discussing. 6 Q The PAB gate that we are talking

7 A You want just the wall or also the 7 about. If you see that on Plaintiff's 11, can

8 concrete underneath it? 8 you please mark it with the yellow highlighter.

9 Q Either/or is fine. 9 A Okay.

10 A Okay. 10 MS. ZALANTIS: Wait. I'd just
11 (Witness complies) 11 like to note that he's doing this to
12 MR. MENDELSOHN: For the record, |12 the best of his ability. He's

13 he's made a couple of lines outlining 13 looking at a picture and marking a
14 the wall that we are discussing now 14 survey. It's not --

15 with a blue pen. 15 Q Let's take a look at Plaintiff's 11.
16 Q Do you see the gate that's closer to 16 Is there a gate there on the property
17 us as you're looking in the photograph on the 17 to the north of yours?

18 adjacent property? 18 A The one behind mine, adjacent to
19 A Yes. 19 mine.

20 Q Whose gate is that? 20 Q Yes. On East Street.

21 A PAB. 21 A Yes.

22 Q Isthat gate on Plaintiff's 11, is 22 Q Is there a gate in front of that

23 that shown on Plaintiff's 11? 23 property?

24 A 1 think so. 24 A Yes.

25 Q And if you could, if you see it, can 25 QQ Can you highlight in yellow that
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2 gate? 2 A Correct.
3 (Witness complies) 3 Q Is this 5th Avenue in front here?
4 Q Thank you. 4 A Yes,itis.
5 Is that gate or a portion of that 5 Q I'm going to skip 21.
6 gate the same gate that we are discussing in 6 Looking at 22, what is 22 showing?
7 Plaintiff's 19? 7 A The corner of, let's say the north
8 A Yes. 8 corner of my property on East Street bordering my
9 Q Now looking at Plaintiff's 20. 9 neighbor's property.
10 What is Plaintiff's 20 showing? 10 Q Is that gate that's in, the gate to
11 A You're looking at 436 5th Avenue from |11 the right, right behind that red truck, is that
12 S5th Avenue. 12 gate the same gate that we just highlighted or
13 Q My question is, is the stone masonry 13 that you just highlighted in yellow on Plaintiff's
14 wall that we just highlighted or that you just 14 11?
15 highlighted on Plaintiff's 11 on the 5th Avenue 15 A Yes.
16 side of your property, is that depicted in 16 Q Looking at Plaintiff's 23.
17 Plaintiff's 20? 17 What is Plaintiff's 23?
18 A Yes. 18 MS. ZALANTIS: I'm sorry. Can
19 Q Is that the stone wall with the gate 19 you just read back that last
20 on top of it? 20 question.
21 A With the little railing, yes. 21 (Whereupon, the last question was
22 Q Excuse me. The whitish railing? 22 read back.)
23 A Yes. 23 MS. ZALANTIS: Okay.
24 Q Are those the arborvitaes behind it 24 Q Look at Plaintiff's 23.
25 that you just discussed? 25 What is depicted there?
Page 184 Page 185
1 Flavio LaRocca 184 1 Flavio LaRocca 185
2 A The parcel. 2 A (Reviewing)
3 Q Is there something around the parcel 3 Okay.
4 in this picture? 4 Q Do you recognize those?
5 A A fence. 5 A Yes.
6 Q When, approximately, did that fence 6 Q What are they?
7 go up? 7 A Pictures depicting the area of East
8 A Tdon't recall the exact date. 8 Street with Flowers Park and the vehicles parked
9 Q Do you know why the fence went up? 9 in that area.
10 A 1 guess because the park's department 10 Q Do you know who took those photos?
11 didn't want anybody parking there. 11 A Yes.
12 MR. MENDELSOHN: Lastly I'm 12 Q Who took them?
13 going to have marked, it's a group 13 A Tdid.
14 of photos that I got yesterday. 14 Q When did you take those photos?
15 They are Bates stamped D 400 through 15 A About within the last week to ten
16 D 416. 16 days.
17 I'm going to mark them 17 Q Is there anything on them that you
18 Plaintiff's 25. 18 feel is important to this case?
19 (Whereupon, photographs were 19 MS. ZALANTIS: Objection as to
20 marked Plaintiff's Exhibit 25 for 20 form, but you can answer.
21 Identification, as of this date, by 21 A Well, it shows that somebody is still
22 the reporter.) 22 spreading wood chips in that area, even behind
23 Q You're now looking at Plaintiff's 25, 23 the fencing.
24 which is a group of photos I just described. 24 Q For the record, you are looking at
25 Can you take a look at them. 25 Page 3 and you're pointing at the ground?
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2 A Um-hm. Looks that somebody is still 2 Q What else?
3 cutting vegetation in that area as well. 3 A The damage done to the fencing that
4 Q What about this shows the vegetation 4 was put also in that area who is not only backing
5 is being cut? 5 into it, but also somebody else who is paving
6 A Even Exhibit 23 shows that somebody 6 along the fence line area there, that wasn't there
7 is going in there and cutting the vegetation from 7 previously.
8 inside the fenced area. That vegetation was much | 8 Q Do you know who paved that area?
S higher at other places at the time. 9 A No. Ijustsaw it done.
10 Q Exhibit 23 there is leaves on the 10 These are other pictures inside that
11 trees, right? 11 the area, the trees, whatever was there when we
12 A Correct. 12 did the raking work was not touched.
13 Q And in the third photo here there is 13 But the area inside, as you can see,
14 not, right? 14 even in the wintertime there is new fresh wood
15 A Correct. And you see vegetation also 15 chips being thrown on it.
16 growing and that somebody has been cutting it. 16 Q Refer to the Bates stamp you're
17 Q Are you talking about the grass? 17 looking at.
18 A Correct. 18 A 406, D 0406, as well as 407.
19 Q Exhibit 23 is not in the winter, 19 You can clearly see even in the
20 correct? 20 wintertime there is fresh materials that someone
21 A Correct. 21 is putting on it, and then here who is utilizing
22 Q Third photo is in the winter, 22 the areas in question where the so-called
23 correct? 23 vegetation or peninsula how you had described
24 A Yes. Butyou can see the difference 24 before is parking in those areas and whose
25 of wood chips being placed in this area. 25 vehicles they belong to. This entire area on the
Page 188 Page 189
1 Flavio LaRocca 188 1 Flavio LaRocca 189
2 west side of East Street between PAB and 2 Q Does this survey show an encroachment
3 Guglielmo. And I haven't been in that property 3 of your property onto East Street?
4 now since that year. 2015. 4 A Yes.
5 And some of these vehicles are the 5 Q Can you highlight in pink wherever
6 same vehicles in the initial pictures that you 6 that encroachment is shown.
7 had depicted in your exhibits. 7 (Witness complies)
8 MR. MENDELSOHN: One moment. 8 MR. MENDELSOHN: And for the
9 I'm just going to make sure I don't 9 record, the witness has highlighted
10 have anything else. 10 in pink.
11 (Whereupon, a brief recess was 11 Q Does that area remain the same as it
12 taken.) 12 was in 2016 today?
13 MR. MENDELSOHN: Oh. I do. 13 A Yes.
14 Q I'm going to have you take a look at 14 Q One moment.
15 Plaintiff's 18. More arts and crafts. 15 From 2002, approximately, when you
16 Plaintiff's 18, do you recognize what 16 bought the property, until 2016, approximately,
17 this is? 17 when this action started, did you ever notice any
18 A Yes. 18 trees missing from the parcel that were there
19 Q Whatis it? 19 previously?
20 A A blow-up of my parcel, my property, 20 A No.
21 on the corner of East and 5th Avenue. 21 Q Did you ever notice any vegetation
22 Q Isthis a survey? 22 that was gone in the parcel that was there
23 A Yes. 23 previously during those dates?
24 Q What is the date of the survey? 24 A No.
25 A April 13, 2016. 25 MR. MENDELSOHN: I have nothing
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2 further. 2 I give it out to other subcontractors to do.
3 MS. ZALANTIS: Can I just ask a 3 Q When did you do the work on your
4 few questions? 4 property in connection with the rock removal?
5 MR. MENDELSOHN: Sure. 5 MR. MENDELSOHN: Which property?
6 EXAMINATION BY 6 Q Your current property.
7 MS. ZALANTIS: 7 A 436.
8 Q So you testified earlier that in 8 Q 436, yes.
9 connection with your business, sometimes you 9 A In 2003, I think, early 2003, April-
10 remove limbs or branches from trees. 10 May time.
11 Is that accurate? 11 Q And did you obtain a permit in
12 A Yes. 12 connection with that work?
13 Q And then you testified -- 13 A Yes, I did.
14 MR. MENDELSOHN: Objection as to 14 Q And at that time did you have to get
15 form. 15 any kind of street opening or street obstruction
16 Q And then there was some discussion 16 permit?
17 about you removing trees. 17 A No.
18 Can you describe in connection with 18 Q And in connection with that work done
19 your business, what types of tree removal work you |19 in 2003, you testified that you moved certain
20 do? 20 Jersey barriers out in front of the existing fence
21 A Yes. It's mainly ornamental trees, 21 on your property at 436.
22 small trees. I don't have the license or the 22 A Correct.
23 insurance to do big trees. I don't have the 23 Q And during that time that you were
24 equipment either to do the big trees. 24 doing that work in 2003, did the City ever
25 So usually if a job like that comes, 25 conduct any inspections of the work that you were
Page 192 Page 193
1 Flavio LaRocca 192 1 Flavio LaRocca 193
2 doing? 2 FURTHER EXAMINATION
3 A Yes. 3 BY MR. MENDELSOHN:
4 Q And during those inspections, where 4 Q When you say that they said it was
5 were the Jersey barriers? 5 not required, who said it was not required?
6 A Outside on East Street in front of my 6 A The building department.
7 fence, my gated area. 7 Q Who from the building department told
8 Q And did the City ever raise any 8 you an obstruction permit was not required?
9 issues about the placement of the Jersey 9 A The person that was reviewing the
10 barriers? 10 permit application. I think at that time if I'm
11 A No. 11 not mistaken was Peter W-Y-R-I-C-H-E-A? I'm very
12 Q Were you ever advised that you need 12 wrong on that. I think that's what I remember.
13 to get a specific permit from the City with 13 Q Is that in writing anywhere?
14 respect to the placement of the Jersey barriers 14 A No, it was verbal when I called to
15 on East Street? 15 find out about the status of my permit and if
16 A Well, commonly if you're obstructing 16 anything else was required.
17 the street, you're supposed to get what is called 17 Q Were the Jersey barriers specifically
18 a street obstruction permit from DPW. But when |18 discussed?
19 we filed for the permit, they said that was not 19 A Well, the Jersey barriers were
20 required. 20 outside --
21 MS. ZALANTIS: I have nothing 21 Q That's not my question.
22 further. 22 My question is, on that phone call
23 Thanks. 23 were the Jersey barriers specifically discussed.
24 MR. MENDELSOHN: I have some 24 A No, just the regrading work was
25 followup. 25 discussed.
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1 Flavio LaRocca 194 ) A e MEND
2 MR. MENDELSOHN: Thank you. I 3
3 have no further questions. 4 STATE OF NEW YORK )
5 Ss:
4 X 6  COUNTY OF WESTCHESTER)
5 (Time noted: 3:47 p.m.) 7
6 8
7 I, FLAVIO LaROCCA, hereby certify that I have
9
8 read the transcript of my testimony taken under oath
10
9 in my deposition of March 5, 2020; that the transcript
10 11
11 is a true, complete, and correct record of what was
12
12 asked, answered, and said during this deposition, and
13 13
14 that the answers on the record as given by me are true
14
15 and correct.
16 15
16
17 FLAVIO LaROCCA
18 17
18
19 19
20 20
21 21 ,
22 Subscribed and sworn to
22 before me this day
23 23 of ,2020
24
24 NOTARY PUBLIC
25 25
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i INDEX 2 CERTIFICATE
3
, o STATE OF NEW YORK )
5 INSERTS: PAGE LINE 4 .
6 Hugo's last name 154 15 5 §8:
;
8  DOCUMENT REQUESTS: PAGE LINE COUNTY OF WESTCHESTER)
9 Contract of sale from Mr. LaRocca's 74 17 6
purchase of 436 5th Avenue 7
10 8 I, CHERYL THOMPSON, a Shorthand Reporter and
Correspondence to Mr. Strome 88 14 9  Notary Public in and for the State of New York, do
11 . 10  hereby certify:
Survey or any documentation that 96 3 11 That the testimony of FLAVIO LaROCCA was held
12 was provided to Gabriel E. Senor, 12 before me at the aforesaid time and place
P.C. to complete staking S P ’
13 13 That said witness was duly sworn before the
Any correspondence with Gabriel 97 3 14 commencement of th§ testimony, and that the testimony
14 Senor 15  was taken stenographically by me and is a true and
15  Photographs of the stakes from 117 15 16  accurate transcription of my stenographic notes.
Gabriel Senor 17 I further certify that I am not related to any of
16 18  the parties to the action by blood or marriage, and
17 19  thatIam in no way interested in the outcome of this
18 20 matter.
;g 21 IN WITNESS WHEREOF, I have hereunto set my hand
o1 22 this 10th day of March 2020.
22 23
23
24 24 CHERYL THOMPSON
25 25
Page 200
1 Flavio LaRocca 200
2 ERRATA SHEET
3
DEPOSITION OF FLAVIO LaROCCA
4  RE: City OF NEW ROCHELLE V. FLAVIO LaROCCA
DATE TAKEN: MARCH 5, 2020
5
6 PAGE LINE# CORRECTION REASON
7
.o —
5 — —
0
1
12
3
14 T
15 T
16
17 T
18
19
20
21
FLAVIO LaROCCA
22
Subscribed and sworn to
23 before methis  day
of . 2020
24
25 NOTARY PUBLIC
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*423020239DEDE*
[ Control Number WIID Number Instrument Type
423020239 2002302-000116 DED

WESTCHESTER COUNTY RECORDING AND ENDORSEMENT PAGE.
(THIS PAGE FORMS PART OF THE INSTRUMENT)
### DO NOT REMOVE ##*

THE FOLLOWING INSTRUMENT WAS ENDORSED FOR THE RECORD AS FOLLOWS:
TYPE OF INSTRUMENT DED - DEED

FEE PAGES 4 TOTAL PAGES 4
RECORDING FEES MORTGAGE TAXES
STATUTORY CHARGE $6.00 MORTGAGE DATE
RECORDING CHARGE $12.00 MORTGAGE AMOUNT $0.00
RECORD MGT. FUND $19.00 EXEMPT
RP 5217 $25.00
TP-584 $5.00 YONKERS $0.00
CROSS REFERENCE $0.00 BASIC $0.00
MISCELLANEOUS $0.00 ADDITIONAL $0.00
SUBTOTAL $0.00
TOTAL FEES PAID $67.00 MTA $0.00
SPECIAL $0.00
TRANSFER TAXES
CONSIDERATION $165,000.00 TOTAL PAID $0.00
TAX PAID $660.00 SERIAL NUMBER
TRANSFER TAX # 6376 DWELLING
RECORDING DATE 11/12/2002 THE PROPERTY IS SITUATED IN
TIME 14:07:00 WESTCHESTER COUNTY, NEW YORK IN THE:
CITY OF NEW ROCHELLE

WITNESS MY HAND AND OFFICIAL SEAL

LEONARD N. SPANO Record & Return to:
WESTCHESTER COUNTY CLERK SYDELLE SHULMAN HERZBERG ESQ
46 LONGVUE AVE

NEW ROCHELLE, NY 10804
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Section 3
Block 931
Lots 29 & 30

RECEI VED™YSCEF: 05/ 31/ 2022

%274

_Form 8002 (9/99) - 20M — Bargain and Sole DQ':R!. widf&ovenants againél Grantor's Acts—Iodividual or Corporation. (single sheet)

CONSULT YOURLAWYER BEFORE SIGNINQG THIS INSTAUMENT — THIS INSTRUMENT SHOULD BE USED BY LAWYERS ONLY.
o DFD
THIS INDENTURE, madethe |} dayof September . 2002 and 2 @

BETWEEN  JOHN MAFFEI, residing at 83 Park Lame, WestcHarrison, New York; and
ROSE MAFFEI, residing at 307 Hornidge Road, Mamaromeck, New York; Wea
am———

party of the first part, and
FLAVIO LA ROCCA and MARIA LA ROCCA, Husband and Wife, residing
at 2 Trinity Place, New Rochelle, New York

party of the second part,

WITNESSETH, that the party of the first part, in consideration of ten dollars and other valuable consideration paid by
the party of the second part, does hereby grant and release unto tlie party of the second part, the heirs or successors and
assigns of the party of the second part forever,

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected, situate, lying and
being in the

% SEE SCHEDULED !'A" ATTACHED HERETO AND MADE A PART HEREOF *

TOGETHER with all right, title and interest, if any, of the party of the first part, in and to any streets and roads
abutting the above-described premises to the center lines thereof; TOGETHER with the appurtenances and all the
estate and rights of the party of the first part in and to said premises; TO HAVE AND TO HOLD the premises herein
granted unto the party of the second part, the heirs or successors and assigns of the party of the second part forever.

AND the part of the first part covenants that the party of the first part has not done or suffered anything whereby the
said premises have been encumbered in any way whatever, except as aforesaid.

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of the
first part will receive the consideration for this conveyance and will hold the right to receive such consider-
ation as a trust fund to be applied first for the purpose of paying the cost of the improvement and will apply
the same first to the payment of the cost of the improvement before using any part of the total of the same for
any other purpose.

The word “party” shall be construed as if it read “parties” whenever the sense of this indenture so requires.
IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and year first above

written.

IN PRESENCE OF:
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Acknowledgement taken in New York State

State of New York, County of Westchester \ 88!

On the /9' day of Septembexin the year 2002 pefore me,
the undersigned, parsonally appeared
JOHN MAFFEI and ROSE MAFFEL

persanally known lo me or proved to me on the basls of
satisfactory evidence o be the individual(s) whose name(s) Is
{are) subscribed lo the within instrument and acknowledged 10
me that he/she/they executed the same In hisfher/their
capacity(ies}, and that by his/heritheir signature(s) on the
instrument, the individual(s) or the person upon behall of which
the individual(s) acted, exscuted the instrument.

Wy

Nogary Public °
ofary Pu m'wcx;"neaumow
o, State
No' 41 of New York

0. 1
Qualitiod In Waatchaster
Commission Explres August sc',ou )

Acknowledgement by Subscribing Witness taken in New
York State

State of New York, County of , SSt

On the day of , in the year
the undersigned, personally appeaied

, before me,

the subscribing witness to the foregeing instrumant, with whom
{ am personally acquainted, who being by me duly sworn, did
depose and say, that he/shafthey reside(s} in

that he/she/they know(s)

10 be the individual described in and who executed the

foregoing instrument; that said subscribing witness was

present and saw said

execute the same; and that said witness at the samg time
subscribed his/her/their name(s) as a witness thereto.

Title No_:ﬁé'(/ﬁ/:?L E /4350 ),

JOHN MAFFEI and ROSE MAFFEL,

TO
FLAVIO LA ROCCA and MARIA LA ROCCA.

Distributed by
Chicago Title Insurance Company

e —————————

———

RECEI VED NYSCE

Acknowledgement taken In New York State

State of New York, County of , 8S:

On the day of , in the year
the undersigned, personally appeared

, before me,

personally knawn to me or proved to me on the basis of
salisfactory evidence 10 be the individual(s) whose name(s) Is
(are) subscribad to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/thelr
capacity(ies), and that by his/her/their signature{s) on the
instrument, the Individual(s) or the person upon behalf of which
the individual(s) acted, executed the instrument.

Acknowledgement taken outside New York State

* Siate of , County of , S8
* (or insert District of Columbia, Territory, Possession or
Foreign Country)

On the day of , in the year
the undersigned, personally appeared

. before me,

personally known to me or proved to me on the basis of
satisfactory evidence o be the individual(s) whose name(s) is
{are) subscribed to the within instrument and acknowledged 10
me that hefshe/they executed the same-in his/her/iheir
capacity(ies), that by his/her/their signature(s) on the
instrument, the individual(s) or the person upon behall of which
the individual{s) acted, execuled the instrument, and that such
individual made such appearance before the undersigned in the

(add the city or political subdivision and the state or country or
other place the acknowledgament was taken).

oo cteclloy
RELIABLE TITLE AGENCY
303 OLD TARRYTOWN ROAD
WHITE PLAINS NY 10603
(914)-948-4900
FAX: (914) 948-4999

SECTION 3
¢l 430V

BLock 931
LoT 29 & 30
COUNTY @RICIN OF WESTCHESTER

Cry oF Moo Rochelle

RETURN BY MAIL 70:

SYDELLE SHULMAN HERZBERG, ESQ.
46 LONGVUE AVENUE

NEW ROCHELLE, NY 10804

Zip No.

l?E'iEFNETmS SPACE FOR USE OF RECORDING OFFICE

N |
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SCHEDULE A i

ALL that certain plot, piece or parcel ol land siluate, lying and being in the City of New

Rochelle, County of Westchester and State of New York, and known as Block 931, Lots 29 and

30 on the Official Tax Assessment Map of the Cily of New Rochelle and also known and

designated as Lots 223 and 224, Block "E" on a certain entitled, "Map of Fifth Avenue Heights", f

‘-

filed June 7th, 1907 as Map No. 1728, which property is bounded and described as follows; .

" BEGINNING at a poml where the northerly side of Fifth Avenue is intersected by the division

line between Lot 223 and Lot 222;

THENCE RUNNING along the same, North 23 degrees 19' 20" West, 122,00 feet to a point and
the intersection of Lot 223, Lot 222 and Lot 217;

THENCE RUNNING along the division line belween Lot 223, Lot 224 and Lot 227 on a course
North 66 degrees 45' East, 65,05 feet to the westex’ly side of East Street;

THENCE RUNNING along the same on a course, South 15 degrees 45' 18" East, 126.11 feet to
the intersection of the westerly side of East Street and the northerly side of Fifth Avenue;

THENCE RUNNING along sald northerly side of Fifth Avenue the following 2 courses and
distances: J

South 66 degtees 45' West, 42.47 feet; and
North 87 degrees West, 6.67 feet to the point or place gf BEGINNING,
'-.i'

-—
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*480660036DEDI*

Control Number
480660036

Instrument Type
DED

| NDEX NO. 54190/ 2016
RECEI VED NYSCEF:

05/ 31/ 2022

THE FOLLOWING INSTRUMENT WAS ENDORSED FOR THE RECORD AS FOLLOWS:

TYPE OF INSTRUMENT: DED - DEED

WESTCHESTER COUNTY RECORDING AND ENDORSEMENT PAGE
(THIS PAGE FORMS PART OF THE INSTRUMENT)
#%% DO NOT REMOVE #*#

FEE PAGES: 4 TOTAL PAGES: 4
RECORDING FEES MORTGAGE TAXES

STATUTORY CHARGE $6.00 MORTGAGE DATE

RECORDING CHARGE $12.00 MORTGAGE AMOUNT $0,00

RECORD MGT. FUND $19.00 EXEMPT

RP 5217 $75.00

TP-584 $5.00 COUNTY TAX $0.00

CROSS REFERENCE $0.00 ‘ggsl‘}léERS TAX gg-gg

MISCELLANEOUS $0.00 ADDITIONAL $0.00

TOTAL FEES PAID $117.00 MTA $0.00

SPECIAL $0.00

TRANSFER TAXES

CONSIDERATION $0.00 TOTAL PAID $0.00

TAX PAID $0.00 SERIAL NUMBER:

TRANSFER TAX # 9494 DWELLING:

RECORDING DATE: 3/18/2008
TIME: 15:08:00

WITNESS MY HAND AND OFFICIAL SEAL

TIMOTHY C.IDONI
WESTCHESTER COUNTY CLERK

THE PROPERTY IS STTUATED IN

WESTCHESTER COUNTY, NEW YORK IV THE:

CITY OF NEW ROCHELLE

Record & Return to:
SYDELLE SHULMAN HERZBERG ESQ

46 LONGVUE AVE

NEW ROCHELLE, NY 10804

D0016
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RECEI VED NYSCEF:

CORSUETYOUR LAWVER BEFORE SIONING THIS INSTRUMENT-THIS INSTRUMENT SHQULD SE USED BY LAWYERS ONLY

THIS INDENTURE, made {he ”\70 day of Ag nu‘i“Y , 2008

BETWEEN

Flavio La Rocea and Marla La Rocea
who reslds at 140 Sussex Road, New Rochelle, New Yark 10804

party of the Frat part, and

FMLR Management LLC
71B Poller Avenus, New Rochalle, New York 10801

party of the sacond pard,
WITNESSETH, that the party of the firsl part, In conslderation of

doliars
pald by the parly of the second past, does heraby grant end release unto the pary of the sacond part, the halrs
or successors and asslgne of the parly of the second pait forever, ’

ALL that certuln plot, plece or parcel of land, with the bultdings and Improvements therson aracted, sHuale,
Iying and baing in the

Cily of New Rachelle, Caunty of Wastchester and State of New York, and known as Block
931, Lols 20 and 30 on the Officlal Tax Assessment map of the City of New Rachells and
also known and designated as Lots 223 and 224, Block "E” on a certain map entitled "Map
of Fifth Avenue Heights" fited June 7th 1807 as Map No. 1728, which property Is hounded
and designated as foliows:

BEGINNING at a polnt whers the rortherly side of Fifth Avenus is Intersscted by the
division line between Lots 223 and 222;

THENCE RUNNING along the same, North 23 degress 19 minutes 20 seconds Wast,
122,00 feet to a point and the intersaction of Lot 223, Lot 222 and Lot 217;

THENCE RUNNING afong the division fine batween Lot 223, Lot 224 and Lot 227 on a
course North 66 degress 45 minutes East 65.05 feet to the wasterly side of East Street;
THENCE RUNNING atong the sameg on a course, South 15 degreas 45 minutes 18
seconds East 126.11 feet to tha intersection of the westerly side of East Straat and the
northarly side of Fifth Avenue;

THENCE RUNNING along sald northerly side of Fifih Avenue the following two courses
and distances South 66 degress 45 minutes West 42,47 fest and North 87 degrees West
6.67 fest to the point or place of BEGINNING,

TOGETHER with all right, {ite and Inlerest, If any, of the party of the first part In and lo any stieets and roads
abulting the sbove dascribad premises to the center (ines thereof; TOGETHER with the appurienances ard all
the estate end sights of the pary of the firsl part In and fo seld proamises; TO HAVE AND TO HOLD the
premizas hareln granted unto the pary of the second par, the helts or successors and assigns of the party of
tha second part forever,

AND the party of the first parl covenanls {hat the parly of the ficst part has not done or sulfered anything
wharahy the sald premises have been encumbered in any way whataver, except as eforesald.

AND the party of ine first parf, In compilance with Seclion 13 of lhe Lien Law, covenans (hat the party of the
first part whl recalve the consideration for thls conveyance and wiil hold the right to recalve such conslderation
as 6 trust fund to be appliad firet for tha purpase of paying the cost of Ihe impravamant and will apply the same
fisst 10 the payment of the cost of the improvement before using aiy part of the tolat of the s&ine for Bny oar
purpose. The word "party™ shall be consirued as if It read "paies” when ever lhe sense of {hls Indaniure so
raqulras.

IN WITNESS WHEREOF, the parly of the firsl parl has duly gxg
Wiltten,

dead the day and year first abova

IN PRESENGE OF:

Standard N.Y.B.T, Form 8002 - Bargaln and il Deed, vith Covensnt agabasl Grantor's Acs ~Uniform Acknowledamen!
Form 3290

D0017

05/ 31/ 202
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La Hocca and Matia La focca
1ally known & me or proved to me on the basts of
clory evidence (o ba the individual(s) whose name(s) s
| =rbsoﬂbetl 10 the viithin fnstrument and acknowtedged fo
at hefshefthey execuled the same In hisMerihelr
{les), and thal by hisMerthelr stgnalure(s’ on the
2al, (he Individualis), or the person upan behalf of which
ldual(s) acled, executed lh?nsirumanl.

.,"' Sy ‘:('(f(¢. /Q:\ (( ‘(;'\Jk-l S

) - m sy (Lt RN

personally known Lo mo or praved to me on fhe basls of
salislaclory evidence (o ba the Individval{s) whose nema(s) is
{are} subscribad lo the within Instrument and acknowladgsd fo
ma that helshefthey execuled the same In higherthalr
capacity(les), and 1hal by hismerftheir slgralureis) en the

Instrumen, the Individusl(s), or the person upon bahalfofwhich
the Individualis) acted, execuled the Instrument.

v " {slgnatyré and office of Individgat loking acknoviedgment)

4 T

ol e N
DU DR

1) E EAC E

Stale (or Dislrict of Columbla, Territory, or Forelgn Country} of
Onlthe day of Inthe year

(stgnalure and olfice ofindividual laking acknovdedgment)

DEO ORKS'
(13

balora me, the undarsignad, personally appeared

personally known fo mo of proved lo me on the basis of salisfaciory ovidence lo be the Individual(s) whose namais) is (are)
subseiibed lo (he wilhin Instrument and acknovdedged to me that hefshethey execuled lhe same in hisferithelr capacuruas), and

that by his/etfhalc signalure{s) on the Instrument, (he Individual(s), or the persan upon behall of which Ihe Individual

{s) acted,

execuled tha Instrumenl, and (hat such Indlvidual made such appearance belore the underalgned in the

in
(insar the City of athes poktical subdivislon) (and Inseri the State or Country or olher ptaca the acknowledgmen] vas lakes)

BARGAIN AND SALE DEED
VATH COVENANT AGAINST GRANTOR'S AGTS

Title No, ACG534

La Rocca

TO
EMLR Managameni LLC

ouredfiep| FR TITLE AGENCY, LLG
111 BROOK STREET, 3RD FLR.
SCARSDALE, t1Y 10533

Tsignature and office of Inividual laking acknotzdgment)

DISTRICT

sEcTionN 3

plock 931

LoT 28,30

COUNTY OR TOWN New Rochelle
STREET ADDRESS Yacan! Land

Recorded al Request of

RETURN BY MAIL TO:

Sydetlle Shulman Harzberg, Esq.
46 Longvuse Avenua
New Rochalle, New York 10804

D0018

05/ 31/ 202
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RECEI VED NYSCEF: 05/31/203

*

WESTCHESTER COUNTY

110 Dr. Mariin Luther King, Jr. Boulevard

CLERK RECORDING SHEET
White Plains, NY 10801

werenes THIS FORM MUBT BE COMPLETED AND SUBMITTED WITH EAGH DOCUMENT ——-eree

This page is pait of the fnsirument; the Gounty Clerk will refy on thie Information
pravided on this page for purposes of Indexing this document.
Ta the bast of the submiflar's knowlsdge the Informatlon contalned on this
Recording Shest is conslaten! with the information conjained In the alteched document

SUBMITTER TNFORMATION!
Company: Kepplel Title Agoncy

Title Number; ACCE33

Addrass: 191 Brook Shieat

1 Lot number on map filed In the Office ofthe County Clerk
1 Refer to deed recorded in the Office of the County Clerk

City Scaredale Stata: NY Zlp: 10383 Telophone; £14-723-2001
Aftention: 9m
Document type: # of pages - Moripage Amount Dwelling Type:
deed 2 Onpage____ofdocument For Mortgags Only
I5t party name{s) {1.¢. grantorfmortgagor) Busine $ Onpage__....of documeat
Onpegs, . of docoment Entity oR 1 1to2 family
LaRocce L1 ] consideration/Conveyante Ami: I 106 famlly
| 8000 T Not Ito 6 family
[£1 | Checkifsubmitied:
| [F] RP-5217 - E1875 ] 5165
[E] TP-384 « Type of propery conveyed [} through 8]
O {1 TP-584.1 [] IT-2663
- - - “TAXES PAID; T Reference #
2nd parly name(s) {i.e. grantee/mortgagea) Business Amount Or Check #
Onpage.. . of dotument Entty
FMLR Managemant LLC 1 MortgogeTex  §
TeansferTax  $
A MansionTax  §
= RECORDING Reference #
1 FEES PAID: Amount or Check #
1 5
Tax deslgnation (Section, Blogk & Lot} MORTGAGE TAX AFFIDAVITS SUBMITTED:
Onpage _ of docuuent
3.034-20 8 30 3252 []255 [ 280 Gilher!
Ml 3253 1260 [ 33%ee
Ciy{les) or Town(s) 71 Properiy Deseiipiton Cross Reference(s): Onpage, .. ofdocoment
On page of documend
New Rochelle
Property Descilption -« Ifrequired, check the one contalned Record and Retum To: i
within the document, onpsgt _ofd Sydelle Shulman Herzberg, Esq.
[Z] Metes & bounds 48 Longvue Avenus

New Rochells, NY 10804

LondRacorde/Covershoal.dos  revised QB3OS

D0019
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Generol Notes:

1)The sole intent of the preparation of this map was for
title purposes only. It shall not be used o evect fences or
any other improvements. Some itams shown hereon may
be graphic and distorted 10 clavify a particular condition, This
drawing should not be scaled from or electronically scamned

Jor site development plans, etc. .

This map was prepared in accordance with the New York State
Association of Professional Land Surveyors Existing Code of
Practice,

3)Encroachments below grade and or sub grude features are not
shown or located hoveon.

YThis map is based upon the information suppiied by the Client
and or his representative and subject to the findings that a complete
abstract of title may uncover.

3)The information shown hereon is based upon an acneal field
survey and is an opinion based upon said survey.

Variations in offsets from that of others can and may exist.
0)Certificatiuns shown hereon are not transferable to subsequent

owners, etc. . Only copies bearing an embossed seal and

signature of the Land Survevor who prepared are 0 be

TN THE WESTCHESTEN. CounTy CLER 'S aRAeE + DvuiSidN o
LMD RECDRDS. . |

DRAWING NUMBER

/08

BEIG D¢ FIETH AUEMIE _

MW eemHEUE, Y. .
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)
Issuen By . i .
l COMMONWEALTTL LAND ‘IT1LE INSURANCE COMPANY Owner's Poucy Or TitiLe INSURANCE

Commonweaﬂth POLICY NUMBER
A LANDANFRICA COMPANY A b U _ D [_] |+ l b b 5 |

]
SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN ?CHEDUI:E B ANP l
THE CONDITIONS AND STIPULATIONS, CONMONWEALTH LAND TITLE INSURANCE (TOMPAN\f, a Pennsylvania corporation, hierein |

called the Company, insutes, as of Date of Policy shown iu Schedule A, against loss or damage, not exceeding the Amount of Insurance slated
in Schedule A, sustained or incurred by the insured by reason ol

1. Title 10 the estate or interest deseribed in Sehedule A being vested other than as stated therein;

2. Any defeet in or lien or encumbrance on 1he title;

3. Unmarketability of the title;
4. Lack of a right of aeeess 1o and fram the land.

The Campany will also pay the costs, attarneys' fees and expenses neurred in defense of the litle, a insured, but anly to the extent provided
in the Conditions and Stipulations,

IN WITNESS WHEREOQE, COMMONWEALTH LAND TITLE INSURANCE COMPANY has caused ils corporate name and scal 1o be
hereunto alfixed by its duly authorized ofticers, the Palicy to hecome valid when countersigned by an authorized officer or agent of the Company.

COMMONWEALTH LAND TITLE INSURANCE COMPANY

By:

it L Hudboid e it d. QUgped

Seerelary President

LEXCLUSIONS FROM COVERAGE

The following matters are espressly excluded from the coverage of this policy and the Company will not pay loss or damage, cosls, attorneys’

NP LA
X 73
{ \ )2
fees or expenses which arise by reason of: )

1. () Any low, ordinance or governmental regulation (including but not limited to building and zoning laws, ardinances, or regulations) restricting,
regulating, prohibiting or relating to {i) the occupancy, use, or enjoyment of the land; (i) the character, dimensions or location of any improve-
ment now or hercafter crecied on the land; (i) a separation in ownership or a change in the dimensious ar area of the land or any parced of
which the land is ar was a par(; or (iv) environmental pratection, or the affect of any violation of these laws, ordinances or governmental regula-
tions, except Lo the extent that i notice of the enforcement thereof or a notice of a defect, lien or encumbrance resulting from a violation or
alleged violation afTecting the Jand has been recorded in the public records a1 Date of Policy.

{b) Any governmental police pawer not excluded by (a) above, except (o the extent that o notice of thie excreise thereof or a notice of a defect,
lien or encumbrance resulting from a violation or alleged violation affecting the Jand has been recorded in the public records at Date of Policy.

2. Rights of eminent damain unless notice of the exercise thereol has been tecarded in the public records at Date of Policy, but not excluding
from coverage any taking which has occurred prior to Date of Paolicy which would be binding on the rights of a purchaser for value without

knowledge.
3. Deflects, liens, encumbrances, adverse claims or other matters:
! () created, suffered, assumed or agreed to by the inswred claimant;
(b) not known 10 the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed
in writing to the Company by the insurcd claimant prior 1o the date the insured claimant beeame an insured under this palicy;
(¢) resulting in oo loss or damage ta the insured claimant;
(d) antaching or created subsequent 1o Date of Policy; or
() resulting in loss or damage which would nor have been sustained if the insured claimant had paid value for the eslate or interest insured
by this policy.
4. Any claim, which arises out of the transaction vesting in the Insured the estate or interest insured by this policy, by reason of the operation
of federal bankruptcy, state insolvency, or similar creditars’ rights laws, that is based on:
(n) the 1ransaction creating the estate or interest insured by this policy being deemed a fraudulent conveyance or fraudulent rransfer; of
(b) the Iransaction creating the estare or interest insured by this policy being deened a preferential teansfer except where the preferential transfer
results from the failure:
« . . [
(i) 10 timcly record the instrument of transfer; or |
(ii) of such recordiion 1o impart notice 1o a purchaser for value or a judgment or lien creditor.
“ @ purehs : Judgme ¢ RELIABLE TITLE AGENGY
T e SR e e T LE. 5 S TriTotr rrT | 303 Old TBI‘MO\VH HOBd ’
M1 : s e 2 White Plalns, NY 10603 i
PA10 . (914) 948-4900 ;
ALTA Owner's Policy (10/17/92) S St
Face Page falid Only If Schedu {

D0001
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CONDITIONS AND STIPULATIONS

}c) Whenever the Company shall have brought an action or interposed a
1. DEFINITION OF TERMS. dCe ense as required or perlmmed by ll;_e ":rgvisiom o‘r !hi; policy, lhf‘:_
. . . | ‘ompany may pursue any litigation to final determination by a2 court o
The I‘Pllowmg terms when used in lt.us policy mean: compelent 'uny iction and expressly reserves the right, in {is sole discrelion,
a) “insured™: the insured named in Schedule A, and, subjeci to a:z 1o appeal f’rom any adverse judgment or order.
rights or defenses the Company would have had against the named insured,

those who succeed to the interest of the named insured by operation of law
as distinguished from purchase including, bul not limifed o, heirs,
distributees, devisees, survivors, personal representatives, next of kin, or
corporate or fiduciary successors,

(b) “insured claimant: an insured claiming loss or damage.

(¢) “knowledge” or “known": actual knowledge, not constructive
knowledge or notice which may be imputed to an insured by reason of the
public records as defined in this policy or any other records which impart
constructive notice of matters afTecting the land.

(d) “land": the land described or referred to in Schedule A, and
improvements affixed thereto which by law constitute real property. The
term “Jand” does not include any property beyond the lines of the area
described or referred to in Schedule A, nor any right , title, interest, estate
or easement in abuuing slreets, roads, avenues, alfeys, lanes, ways or
waterways, but nolhinf erein shall moéll‘y or limit the extent to which a
right of access to and from the land is insured by this policy.

_ (¢} “mongage™ mortgage, deed of trust, trust deed, or other security
instrument.

S}?: "Fublic records™ records established under state statutes at Date of
Policy for the purpose of imparting constructive notice of matters relalin
to real properly 1o purchasers for value and without knowledge, Wit
respect to tion I(a) {iv) of the Exclusions From Coverage, “public
records" shall also include environmental proteciion liens filed in the
records of the clerk of the United States district court for the district in
which the land is located.

(g) “unmarketability of the title": an alleged or apparent matter aflecling
the title to the land, not excluded or excepled from coverage, which would
entitle a purchaser of the estale or interest described in Schedule A to be
released from the obligation to purchase by virtue of a contractual
condition requiring the delivery of marketable title.

2, CONTINUDATION OF INSURANCE AFTER CONVEYANCE
OF TITLE.

The coverage of this policy shall continue in force as of Date of Policy in
favor of an insured only so fong as the insured retains an estate or interes
in the land, or holds an indebledness secured by a purchase money
mortgage given by a purchaser from the insured, or only so long as the
insured shall have liabllity by reason of covenants of warranty made by the
insured in any transfer or conveyance of the estate or inierest. This policy
shall not continue in force in Favor of any purchaser from the insured of
either (i) an estale or interest in the land, or (i) an indebledness scoured by
a purchase money mortgage given to the insured,

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT.

The insured shali notify the Conipany promptly in writing (i) in case of
any litigation as sct forth in Section 4(a) below, }ix)_ in case knowledge shall
come to an insured hereunder of any claim of title or interest which is
adverse to the title 1o the estate or interest, as insured, and which might
cause loss or damage for which the Company may be liable by virtue of
this policy, or siii) il title 1o the estate or interest, as insured, is rejecled as
unmarketable. If prompt notice shall not be given to the Company, then as
to the insured all liabi il{ of the Company shall terminate wilh regard to
the matter or_matters for which prompl notice is required; provided,
however, that failure (o nolify the Company shall in no case prejudice the
rights of any insured under this policy unless the Company shall be
prejudiced by the failure and then only 10 the extent of the prejudice.

4, DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF
INSURED CLAIMANT TO COOPERATE.

(a) Upon written request by the insured and subject to the options
contained in Section 6 of these Conditions and Stipulations, the Company,
at its own cost and without unrcasonable delay, shall provide for the
defense of an insured in litigation in which any third parly asserts u claim
adverse to the title or inferest as insured, but only as to those staled causes
of action alleging s defect, lien or encumbrance or other matter insured
aiainsl by this policy. The Company shall have the right to seleet counsel
of its choice (subject to the right of the insured to object for reasonable
cause) to represent the insured as 10 those staled causes of action and shall
not be liable for and will not pay the fees of any other counsel. The
Company_will not pay any fees, costs or expenses incurred by the insured
in the defense of those causes of action which allege matiers not insured
against by this policy.

(b) The Company shall have the right, at its own cost, to institule and
prosecute any aclion or ptoceeding or to do any other act which in its
opinion may be necessary or desirable o establish the fitle to the estate or
interest, as insured, or lo prevent or reduce loss or damage to the insured.
The Company may take any aggropriale aclion under the terms of this
policy, whether or not it shall be liable hereunder, and shall not thereby
concede ligbility or waive any provision of this policy. Il the Company
shali exercise its rights under (his paragraph, it shall do so diligently.

(d) In all cases where this policy permits or requires the Company to
rosecule or provide for the defense of any aclion or proceeding, the
nsured shall secure to the Company the right to so prosecute or provide
defense in the action or proceeding, and all appeals lhercit;, and permit the
Company 1o us¢, at its option, the name of the insured for this purpose.
Whenever requested by the Company, the insured, al the Company's

expense, shall give the Company all reasonable aid (i) in any action or
proceeding, sccuring evidence, oblaining wilnesses, prosecuting  or
defending the action or proceeding, or effecling setilement, and (1) in any
other lawful act which in the opinion of the Company may be necessary or
desirable to establish the title to the ¢stale or interest as insured. IT the
Company is prejudiced by the failure of the insured to furnish the required
cooperation, the Company's obligations 1o the insured under the policy
shall terminate, including any liabilily or obligation to defend, prosecute, or
continue any liligation, with regard to the matter or matters requiring such
cooperation,

5. PROOF OF LOSS OR DAMAGE.

In addition to and after the notices required under Section 3 of these
Conditions and Stipulations have been provided the Company, a proof of
loss or damaﬁc signed and sworn to by the insured claimant shall be
furnished to the Company within 90 days after the insured claimant shail
ascertain the facts %i:mg rise to the loss or damage. The proof of loss or
damage shall deseribe the defect in, or lien or encumbrance on the title, or
other matter insurcd against by this policy which conslitutes the basis of
loss or damage and shall state, to the extent possible, the basis of
calculating the amount of the loss or damage. If the Company is prejudiced
by the failure of the insured claimant to provide the required proof of loss
or damage, the Company's obligations to the insured under the policy shall
terminate, including any liability or obligation to defend, prosecute, or
conlinue any litigation, with regard (o the maticr or matters requiring suth
proof of foss or damage.

In addition, the insured claimant may rcasonably be required to submit
to cxamination under oath by any authorized representative of the
Company and shall produce for examination, inspection and copying, at
such reasonable fimes and places as may be designated by any authorized
representative of the Company, all records, books, ledgers. checks,
correspondence and memoranda, whether beanng a date before or after
Date of Policy, which reasonably pertain to the loss or damage. Further, if
requested by any guthorized representative of the Company , the insured
claimant shall grant its permission, in writing, for any authorized
representative of the Company to examine , inspect and copy all records,
books, ledgers, checks, correspondence and memoranda in the custody or
control of a third parly, which reasonab!{, pertain to the loss or damage,
All information designated 2s confidential by the insured ¢iaimant provi
1o the Company pursuanl to this Section shall not be disclosed to others
unless, in the reasonable judgement of the Company, it is necessary in the
administration of the claim. Failure of the insured claimant to submit for
examination under oath, produce other reasonably requesied information
or grant permission lo secure reasonably necessary information rom third
parlies as rcﬂuired in this paragraph shall tenninate any liability of the
Company under this policy as to that claim.

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS;
TERMINATION OF LIABILITY,
In case of a claim under this policy, the Company shall have the following

additional options:
(a)To Pay or Tender Payment of the Amount of Insurance.

To pay or lender payment of the amount of insurance under
this policy together with unﬁr costs, altorneys' fees and expenses incurred by
the insured claimani, which were authorized by the Company, up to the
time of payment or tender of payment and which the Compiny is obligated

to pay.

Upon the exercise by the Company of this option, all liability and
obligations 1o the insured under this Juolicy. other than to make the
payment required, shall terminate, including any hiability or obligation to
defend, prosecule, or continue any litigalion, and the policy shall be
surrendered to the Company for cancellation.

(b) To Pay or Otherwise Setlle With Partics Other than the Insured or
With the Insurcd Claimant,

(i) to pay or otherwise settle with other partics for or in the name
of an insured claimant any claim insured aguinst under this policy, together
with any costs, nllomezs‘ fees and cxpenses incurred by the insured
claimant which were authorized by the Company up 1o time of paymenl
and which the Company is obligated to ﬂay; or

(if) to _pag or otherwise setile with the insured claimant the loss or
dumage provided for under this policy, together with any cosis, attorneys’
fees and expenses incurred by the insured claimant which were authorized
b{ the Company up to the time of payment and which the Company is
ovligated lo pay.

the excreise by the Company of cither of the options provided for
in paragraphs (b){i) or (ii), the Company's obligations 1o the insurcd under
this p?jucy for the ciaimed loss or damage, other than the payments
required 1o be made, shall terminate, including any liabillty or obligation to
delend, prosccute or continue any. litigation,

Conditions and Stipulations Continued Inside Cover .

B 1190-28
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! IsSUBD BY STANDARD NEW YORK
COMMONWEALTH LAND TITLE INSURANCE ENDORSEMENT
TomPANT _ (OWNER'S POLICY)
Commonwealth
A LANDAMERICA COMPANY

Attached to and made a part of Policy No.: A80-0041665

1. The following is added io the insuring provisions on the face page of this policy:

“5.  Any statutory lien for services, labor or materials furnished prior to the date hereof, and which has
now gained or which may hereafter gain priority over the estate or interest of the insured as shown in
Schedule A of this policy.”

2. The foliowing is addecf to Paragraph 7 of the Conditions and Stipulations of this policy:
“d) Ifthe recordlrig date of the instruments creating the insured interest Is later than the policy date,

such policy shall also cover Intervening llens or encumbrances, except real estate taxes,
assessments, water charges and sewer rents.”

Nothing herein contained shall be construed as extending or changing the effective date of the policy unless
otherwise expressly stated.

This endorsement, when countersigned below by a validating signatory, is made a part of the policy and Is subject
to the Excluslons from Coverage, Schedules, Conditions and Stipulations therein, except as modified by the
provisions hereof.

IN WITNESS WHEREOF, COMMONWEALTH LAND TITLE INSURANCE COMPANY has caused Ils corporate
name and seal to be hereunto affixed by its duly authorized officers, the Endorsement to become valid when
countersigned by an authorized officer or agent of the Company.

COMMONWEALTH LAND TITLE INSURANCE COMPANY

s L ik P

Secretary

Dated: September 18, 2002

President

Countersig

By:

(]
Authorized Officer or Agent

Standard Wew York Endorsement (8/1/93)
For Use With ALTA Qwaer’s Policy (10/17/92)

Form 1190-30 ORIGINAL
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POLICY NO. A60-0041665

SCHEDULE A FILE NO. REL14350-W

Amount of Insurance: $165,000.00
Premium:

Date of Policy: September 18, 2002
1. Name of Insured:  Flavio La Rocca and Maria La Rocca

2, The estate or interest in the land which is covered by this policy is:
FEE SIMPLE

3 Title to the interest in the land is vested in:

Deed made by John Maffei and Rose Maffei, his wife to The Insured dated
September 18, 2002 to be duly recorded in the Westchester County Clerk's Office,
Division of Land Records.

4. The land referred to in this policy is described as set forth in the insured
deed, is situated in the County of Westchester, State of New York and is
identified as follows:;

436 Fifth Avenue, New Rochelle, New York
( see description annexed )

S

Countersigned: )
wthorized Officer or Agent

ALTA Owner's Policy
Schedule A
Form 1141-11

D0004
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POLICY NO. A60-0041665

SCHEDULE B
EXCEPTIONS FROM COVERAGE

FILE NO: REL14350-W

PART 1

This policy does not insure against loss or damage ( and the company will not pay costs,
attorneys' fee or expenses ) which arise by reason of:

1. Survey Reading: See Annexed.

2. The exact distances, dimension and locations of the boundary lines of the premises
herein described cannot be guaranteed without a survey acceptable and approved by the

company,
3 Utility Easement contained in Liber 1921 cp 1, Liber 1991 cp 177.

4, General Scheme Covenants and Restrictions contained in Liber 2138 cp 310,

ALTA Owner's Pollcy
Schedule B
Form - 12

D0005
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TITLE NO:REL14350-W

SCHEDULE A

ALL that certain plot, piece or parcel of land situate, lying and being in the City of New
Rochelle, County of Westchester and State of New York, and known as Block 931, Lots 29 and
30 on the Official Tax Assessment Map of the City of New Rochelle and also known and
designated as Lots 223 and 224, Block "E" on a certain entitled, "Map of IFifth Avenue Heights",
filed June 7th, 1907 as Map No. 1728, which property is bounded and described as follows;

BEGINNING at a point where the northerly side of Fifth Avenue is intersected by the division
line between Lot 223 and Lot 222;

THENCE RUNNING along the same, North 23 degrees 19' 20" West, 122,00 feet to a point and
the intersection of Lot 223, Lot 222 and Lot 217;

THENCE RUNNING along the division line between Lot 223, Lot 224 and Lot 227 on a course
North 66 degrees 45' East, 65.05 feet to the westerly side of East Street;

THENCE RUNNING along the same on a course, South |5 degrees 45' 18" East, 126.11 feet to
the intersection of the westerly side of East Street and the northerly side of Fifth Avenue;

THENCE RUNNING along said northerly side of Fifth Avenue the following 2 courses and
distances:

South 66 degrees 45' West, 42.47 feet; and
North 87 degrees West, 6.67 feet to the point or place of BEGINNING.

FOR CONVEYANCING ONLY, IF INTENDED TO BE CONVEYED: TOGETHER WITH ALL RIGHT,
TITLE AND INTEREST OF, IN ANDP TO ANY STREETS, ROADS OR AYENUES ABUTTING THE
ABOVE DESCRIBED PREMISES, TO THE CENTER LINE THEREOF,

D0006
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|
TITLE NO:REL14350-W |

SURVEY READING

Policy excepts any state of facts an accurate survey would show. When a survey showing the
premises described in Schedule A is received, same will be read into the existing title report.

THIS COMPANY IS UNABLE TO LOCATE AN EXISTING SURVEY OF THE PREMISES
DESCRIBED IN SCHEDULEL "A".

D0007
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- CRTE

CONDITIONS AND STIPULATIONS

(Continued)

7. DETERMINATION, EXTENT OF LIABILITY AND COINSURANCE.

This policy is # contract of indemnily apainst actual monelar loss or
damage sustained or incurred by the insured claimant who has sufiered loss
or damage by rcason of matters insured ggainst by this policy and only 10
the extent hercin described.

, (a) ’I‘rhc liability of the Company under this policy shell nat exceed the
east oft

(i) the Amount of Insurance stated in Schedule A; or,
. (i) the difference between the value of the insured estale or interest as
insured and the value of ihe insured estate or interest subject (o the defect,
lien or encumbrance insured against by this policy.

(b) In the cvent the Amount of Insurance stated in Schedule A at the
Date of Policy is less than 80 percent of the value of the insured estate or
interest or the full consideration paid for the land, whichever is less, or if
subscquent 1o the Dale of Policy an improvement is erecied on the land
which increases the value of the insured estate or interest by at least 20

reent over the Amount of Insurance stated in Schedule A, then this

olicy is subject 10 the following:

(i) where no subsequent improvement has been made, as lo any partial
loss, the ComFany shall only pay the loss pro rata In the proporiion that
the amount of insurance at Dale of Policy bears to the tolal valugé of the
insurced estate or interest at Date of Policy; or

(ii) where a subsequent improvement has been made, as to any parlial
loss, the Company shall only pay the loss pro rata in the proporlion that
120 percent of the Amount of Insurance slated in Schedule A bears fo the
sum ol the Amount of Insurance stated in Scheduie A and the amount
expended for the improvement,

The provisions of this ﬁaragmph shail not apply to costs, attorneys' fees
and expenses for which the Company is liable under this ﬂolicy. and shall
only apply to that portion of any loss which exceeds, in the aggregate, 10
pereent of the Amount of Insurance stated in Schedule A,

(c) The Company will pay only those costs, attorneys’ fees and expenses
incurred in accordance with Seclion 4 of these Conditions and Stipulations.
8. APPORTIONMENT.

If the land described in Schedule A consisls of two or more parcels
which are not used as a single site, and a loss is established allecting one or
more of the parcels but not all, the loss shall be com uted and settled on a
pro rata basis as il the amount of insurance under this policy was divided
pro rata as to the value on Date of Policy of each separate parcel to the
whole, exclusive of any improvements made subscaucnl to Date ol Policy,
unless a liability or value has otherwise been agreed upon as to cach parcel
by the Company and the insured at the time of the issvance of this policy
antl' shown by an express statement or by an endorsement atiached to this
policy.

9. LIMITATION OF LIABILITY.

(a) If the Company ecstablishes the title, or removes the alleged defeet,
lien or encumbrance, or cures the lack of a right of access to or from the
land, or cures the claim of unmarketability of title, all as insured, in a
reasonably diligemt manner by any method, including litigation and the
completion of any appeals therefrom, it shall have fully performed its
obligations with respect to that matter and shall not be liable for any loss
or d%mage caused (hereby.

b) In the event of any ltigation, including litigation by the Company
or with the Company's consent, the Company shall have no liability for
loss or damage until there has been a final determination by a court of
compelent jurisdiction, and disposition of all appeals therefrom, adverse to
the title as insured.

(cg The Compan( shall not be liable for loss or damage lo any insured
for liability voluntarily assumed by the insured in setiling any claim or suil
without the prior wrilten consent of the Compzny,

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION
OF LIABILITY,
All payments under this policy, except paymenis made for costs,
attorneys’ fees and expenses, shall reduce the amount of the insurance pro
lanto.

11,  LJABILITY NONCUMULATIVE

Jt is expressly understood that the amount of insurance under this policy
shall be reduced by any amount the Company may pay under any pol!cy
insuring a mortgage to which exception is taken in Schedule B or to which
the insured has agreed, assumed, or taken subject, or which is hereafter
executed by an insured and which is a charge or lien on the estate or inlerest
described or referred to in Schedule A, and the amount so paid shall be
deemed a payment under this policy to the insured owner.

12. PAYMENT OF LOSS,

{2) No payment shall bemade without producing this policy for endorsement
of the payment unless the Yolicy has been lost or destroyed, in which case proof
of loss or destruction shall be Turnished to the satisfaction of the Company.

NM1 PA10
ALTA Ownar's Polloy (10-17-92)

Form 1190-3 Cover Page

ORIGINAL

(b) When liability and the extent of loss or damage has been definktely
fixed in accordance with these Conditions and Stipulations, the loss or
damage shall te payable within 30 days thercafter.

13. SUBROGATION UPON PAYMENT OR SETTLEMENT.
(a) The Company’s Right of Subrogation.

Whenever the Company shall have settted and paid a claim under this
policy, all right of subrogation shall vest in the Company unalfected by
any act of the insured ¢laimant.

The Company shall be subrogated to and be entitled to all rights and
remedies which the insured claimant would have hud against any person or
properly in respect to the claim had this policy not been issued. If
requesied by the Company, the insured claimant shall transfer 10 the
Company all righls and remedies against any person or properly necessa
in order to perfect this right of subrogation. The insured claimant shall

rmil the Company to sue, compromise or settle in the name of the
msured claimant and to use the name of the insured claimant in any
transaction or litigation involving these rights or remedics.

If a payment on account of a claim does not fully cover the loss of the

_insured claimant, the Company shall be subrogaled 10 these rights and

remedics in the proportion which the Company's payment bears to the
whole amount of the loss,

Il loss should resull from any &ct of the insured claimant, as slated
above, that act shall not void this policy, but the Company, in that event,
shall be required to pay only that part of any losses insurcd agzinst by this
policy which shall cxceed the amount, if any, lost to the Company by
reason of the impairment by the insured claimant of the Company's right
of subrogation.

(b) The Company's Rights Against Non-insured Obligors.

The Com‘?any"s right of subrogation against non-insured obligors shall
exist and shall include, without limitation, the rights of the insured (o
indemnities, guaranties, other policies of insurance or  bonds,
nolwuhs!andinﬁ any terms or condilions contained in those instruments
which provide for subrogation rights by reason of this policy.

14. ARBITRATION

Unless prohibited by applicable law, cither the Company or the insured
may demand arbitration pursuant to the Title Insurance Arbitration Rules
of the American Arbitration Association, Arbitrable matiers may include,
but are not limited to, any controversy or elaim between the Company and
the insured arising out of or relating to this policy, any service of the
Company in connection with ils issuance or the breach of a policy
rrowsion or other obligation. All arbitrable matters when the Amount of
nsurance is $1,000,000 or less shall be arbitrated at the option of either the
Company or the insured, All arbilrable matters when the Amount of
Insurance is in cxcess of $1,000,000 shall be arbitrated only when agreed to
by both the Company and the insured. Arbitration pursuant to this policy
and under the Rules in offect on the date the demand for arbitration is
made or, at the option of the insured, the Rules in effect a1 Date of Policy
shall be binding upon the partics. The award mar include attorneys’ fees
only if the laws of the state in which the fand is located permit a courl to
award attorneys’ fees lo a prevailing parly. Judgment upon the award
rendered by the Arbitralor(s) may be entered in any court having
Jjurisdiction thereof.

The law of the situs of the tand shall apply 1o an arbitration under the
Titie Insurance Arbitration Rulcs.

A copy of the Rules may be obtained from the Company upon request.

15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE

CONTRACT.

(8) This pelicy together with all endorsements, if any, allached hereto
by the Companly s the entire policy and contract between the insured and
the Company. In interpreting any provision of this policy, this policy shall
be construed as & whole,

(b) Any claim of loss or damage, whether or not based on negligence,
and which arises out of the status of the title fo the cstale o5 interest
c'c:'vcmiihucby or by any action asserting such claim, shall be restricied to
this policy.

(c) No amendment of or endorsement to this policy can be made
except by a writing endorsed hereon or sitached hereto signed by cither the
President, a 'Viee President, the Secrelary, an Assistanl Secretary, or
validating officer or avthorized signatory of the Company.

16. SEVERABILITY.

In the event any provision of the rolicy is held invalid or unenforceable
under applicable law, the policy shall be deemed not to include that provi-
sion and all other provisions shall remain in full Torce and effect.

17, NOTICES, WHERE SENT.

Allnotices required (o be given the Company and any slatement in wriling required
to be furnished the Company shall include the number of this policy and shalt be
addressed to; Consumer Affairs Department, P.O. Box 27567, Richmond, Virginia
23261-7567.

Valid Only If Face Page, Schedules A und B Arc Attached

D0008
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TITLE NO:REL14350-W

THIS COMPANY CERTIFIES that a good and marketable title to the premises described
in Schedule A, subject to the liens, encumbrances and other matters, if any, set forth in this
certification may be conveyed or mortgaged by:

N

John Maffei and Rose Maffei, his wife, by virtue of a deed dated 12-27-95 and recorded in the
Westchester County Clerk's Office, Division of Land Records on 3-1-96 in Liber 11372 cp 245

made by Maffei Brothers, Inc.

SCHEDULE B in which are set forth additional matters which will appear in the policy.as
exceptions from coverage, unless disposed of to the company's satisfaction prior to the

closing or delivery of the policy:

DISPOSITION:

1.

30

5‘

6,
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Taxes, tax llens, tax sales, water rates, sewer rents and assessments set forth in
Schedule B hereln.

Mortgages returned herein (NONE). Detailed in Mortgage Schedule herein,
Survey Reading: See Annexed

Rights of tenants or persons in possession, ,

Any Municipal Searches contained herein, are for Information purposes only.
Tax Map Deslgnation must appear in the body of all closing instruments.

Covenants, Conditions, Easemerits, Lenses, Agreements, ctc, of record, more
particularly set forth herein:

Utility Basement contained in Liber 1921 cp |, Liber 1991 ¢p 177,

Genera) Scheme Covenants and Restrictions contained in Liber 2138 cp 310.

D0o010
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POLICY NO. A60-0041665
SCHEDULE A FILE NO. REL14350-W

Amount of Insurance: $165,000.00

Premium:

Date of Policy: Septoraber 18, 2002
1. Name of Insured;  Flavio La Rocca and Maria La Rocea

2, The estate or interost in the Jaud which {8 covered by this policy Is:
FEE SIMPLE
3 Title to the interest in the land is veited in:

Jecd made by John Maflei and Rose Maffol, his wife to The Insured dated
September 18, 2002 to be duly recorded in the Westchester County Clerk's Office,
Division of Land Records.

4, The laud referred to in this policy is described as set forth in the insured
deed, is situated in the County of Westchester, State of New York and is
identified as follows:

436 Fifth Avenue, New Rochelle, New York
( see description annexed ) .

Countersigned:

ey or ]

ALTA Qwaer's Pollcy
Sehedulc A
Furm 1341-11

0'd 686p8bGP16 ‘ON Xvd , TIIE WY 0b:80 QN 20-81-47S
DO0011




FTLED. WESTCHESTER COUNTY CLERK 05/317 2022 04:48 PV

I NDEX NO.
NYSCEF DOC. NO. 126 54190/ 2016

RECEI VED NYSCEF: 05/31/202p

18560 BY STANDARD NEW YORX

COMMONWEALTY § AND TITLE INSURANCE EN DOMW

TOREANY (OWNER'S POLICY)
Commonwealth

ALAMOAMLS A COMPARY

Attached to and made a part of Policy No.. AB0-0041666

1. The following |s added lo the Insuring provisions on tha face page of this palicy:

“5,  Any statutory lien for services, labor or materials furnished prior lo the dete hereot. and which has
now gained or which may herealler gain priority over the estale or interest of the fhsured as shown in
Schedule A of this policy.’

2. The following is added to Paragraph 7 of the Condltions and Stipulations of this policy:

“(d) I the recording date of the insruments creating the insured interest s laler than the policy dale,
such policy shall also cover Intervening llens or encumbrancas, except real eslate taxes
agsessmants, waler charges ond sewer renis.” ,

Nothing hersin conlained shalf be construed a5 extending or changing the effective date of the policy unless
othanwise expressly slated.

This ondorsement, when courtarsigned below by a validating signatory, is made a part of the policy and is subject
to the Exclusions from Coverage, Schedules, Con itfons and Stipulations therein, except ey mociified by the
provisions hereof. .

IN WITNESS WHEREQF, COMMONWEALTH LAND TITLE INSURANCE GOMPANY has caused lte corporate
came and seal to ba heteunic alfixed by its duly authorized officers, the Endorsement to become valid when
rountersigned by an authorized officer or agent of the Company.

COMMONWEALTH LAND TITLE INSURANCE COMPANY

By %_M 4 W
pst: /7, (%;ju,;[/%%m

Secretary

Dated; September 18, 2002

Countersign Prasident

By:

AvDorzed DNCA! ar AQOnt

s:andare Wew York Endorsement (0/1193)
Foi Use With ALTA Owaer's Policy {10117/92)
an1'1190r30 ORIGINAL
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TITLE NO:REL14350-W

SURVEY READING

Policy excepts any state of facts an acourate survey would show. When a survey showing the
premises deseribed in Schedule A is received, same will b read into the existing title report.

THIS COMPANY IS UNABLE TO LOCATE AN EXISTING SURVEY OF T HE PREMISES
DESCRIBED IN SCHEDULE "A".

50 'd 68veYEL1e "ON Xvd 1891738 WY 19:80 QA 20-81-d3S
D0013




NYSCEF DOC. NO. 126 *

| NDEX NO. 54190/ 2016

RECEI VED NYSCEF: 05/31/202

TITLE NO:REL14350-W

SCHEDULE A

PIALITIO TS0 KA A DT S N T

ALL that certain plot, plece or parcel of land situate, lying and being in the City of New
Rochelle, County of Westchester and State of New York, and known as Block 931, Lots 29 and
30 on the Official Tax Assessment Map of the Clty of New Rochelle and also known and
designated as Lots 223 and 224, Block “E" on a certain entitled, "Map of Fifth Avenue Heights",
filed June 7th, 1907 as Map No. 1728, which property is bounded and described as follows;

BEGINNING at a point wherc the nortberly side of Fifth Avenus is intersecred by the division

line between Lot 223 and Lot 222;

THENCE RUNNING alohg the same, North 23 degrees 19' 20" West, 122.00 feet to a point and

the intersection of Lot 223, Lot 222 and Lot 217;

THENCE RUNNING along the diviston line between Lot 223, Lot 224 and Lot 227 on a course

North 66 degrees 45" East, 65.05 feet to the westerly side of East Street;

THENCE RUNNING along the same on a course, South 15 degrees 45' 18" Bast, 126.1 { feet to
the intersection of the westerly side of East Street and the northerly side of Fifth Avenue;

THENCE RUNNING zlong said northerly side of Fifth Avenve the followifig 2 coutses and

distances:

South 66 degrees 45' West, 42,47 feet; and
North 87 degrees West, 6.67 feet to the point or place of BEGINNING.

FOR CONVEYANCING ONLY, IF INTENDED TO BE CONVEYED: TOGETHER WITH ALL RIGHT,
TITLE AND INTEREST OF, IN AND TO ANV STREETS, ROADS OR AVENUES ABUTTING THE
ABOVE DESCRIBED PREMISES, TO THE CENTER LINE THEREOF.
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